Q C 



o m M>& 



Vv <:M&m& T 



,E arid MOVEABLE SUB] 



mm as-apnttcaoie to t&eir nziu>e } *mc m 
of rhi.ni in general practice j 

\ ind Beginners m the Study of ihe ^ 

?1 T H 

oil '.PerJonal and Real Execution for < 
f Procefs before the She'iS^ Courts, 

ary oi Law-terms urdin irily tifed ic Scuti 



son and iSo.n \ C. Elliot, Edinbu 
J. and J. Robinson, JLondoo. 



Entered in Stationers Hall, according to Act 
of Parliament* 



PREFACE. 



THE profeffed deiign of the following EiEiy 
to be an introduction of the common people, 
and beginners in die ftudy of the Law, into the 
knowledge of writings, or of fecurities and con- 
veyances, uied in the practice of the Law of 
Scotland, with the Law itlelf relative thereto. 
It is written in a limple form, and uies no more 
words in general, than are neceflary; and there- 
fore it is hoped, .chat it will anfwer the purpofc 
intended. Thofc who have been bred regulax- 
]y to the knowledge of the Law, and are in the 
daily practice of it, cannot expert to find any 
thing extraordinary in this Eflay ; but the time 
was with each of them, when fueh a book might 
have been of ufe to them ; ^nd they will not 
forget the fteps by which they afcended to the 
top. 

The book is divided into Two Partf&, befide 
an Appendix and Dictionary The Firfl Part 
contains the forms of writings on heritable fub- 
jects, as land, and others of that nature ; and 
the Second Part comprifes the writings on move- 
ables. The Appendix coatains feveral things 
pjfeful in practice j as on pcrfonal and real exc- 
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cution for debt, the fqrm of procefs before the 
fheriff court, the law concerning exchange and 
fale, &t\ And the Dictionary contains the moft 
of the ordinary terms ufed in the haw, fo explain- 
ed, it is hoped, as to gi^e the meaning of them 
to the comiiion people. Latin and Latin plua- 
les are ^voided, 3s neither necellary by the law, 
nor u feli.il in Inch writings, to the lieges. Efpe- 
cially the low and barbarous Latin, which is fre- 
quently uied in law writings* No man regards 
the Latin language more than the Editor, but he 
Would h^ive it learned and pra&ifed to better 
purpofe, than it is in the fecurities and convey- 
ances qf Law in Scotland, If it is required that 
ftudents or practitioners in the law, undcrftand 
good Latin, it will be a valuable extrrcife, to 
caufe them tp compofe the whole forms of wri- 
tings, in the Engliih language, in the moil ele- 
gant and expreihve manner ; and then to turn 
them all into the beft Latin, more Romano, 
This will ferve the purpofe of learning both the 
EngHfh and Latin to good- effect ; whereas the 
prefent pradice is greatly deficient in both thele 
refpects. 

It might alfo be laid down for a rule, to have 
die public notaries examined thoroughly in the 
knowledge of both languages, when they are ad- 
mi tied to the office. 

The Editor has not given examples of thole 

writings^ 



PREFACE. 



writings, which are neccflarily, at leafl com-, 
monly done at public ofiices, and by public po- 
taries ; lave in a few cafes, to give foine idea of 
the matter; becaufe it would be foreign from 
the prefent purpofe. Among the writings he: 
has omitted, he reckons charters from the crown f 
homings, and other writs which pafs the iignet 
at Edinburgh ; claims for lerving perfons heirs 
to their anceftors ; fummonfes of cognition ar,d 
recognition on houfes, and fummonfes of adju- 
dication of ruinous houfes in boroughs, &c* 

As to the ufe of many words, or few, in deeds ; 
the law does not, and from the nature of tilings 
can not, appoint any rule on this bead. And 
the Editor is of opinion, that words ought not 
to be idle, but operative ; and they ought never 
to be ufed, or reckoned on, according to their 
number, but according to their fenfe and value. 
And if this be duly confidcred, fewer words will, 
in his apprehenfion, be ufed on many occafions, 
than are often done, But different winters ha^e 
various inclinations in this refpeel, and where 
the fenfe is conveyed in clear terms, they may 
be indulged a little, either in -brevity, or pro- 
lixity, according to their humour, Provided 
only that their employers do not fuller by eithei 
method. 

The Editor however, has feen fome clerks fo 
attached to mere form, and fo fond of the fprins 
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of their own offices, as to find ferious fault with 
rfiofe who differed from them, and followed the 
more general, and genteel printed models for 
writing- He has cbfrfved others, with fo good 
an opinion of the multitude of words, and re- 
dundancies of ftyle, as to call that manner, flo- 
rid expreflion. What would Cicero have laid, 
or what can any one of polite literature fay, on 
hearing the name of florid expreflion, applied to 
compofitions and exprefiions, which are the dul - 
left among the dull ? 

He fhall only farther obferve on this head, 
that in conveyances of land, this form of ex- 
predion, * I have fold, annailied and difponed, 
4 and do hereby fell, annailie and difpone, from 

* mc and my heirs and fucceffors, to and in fa- 

* vour of fuch a perfon, and his heirs, and af- 

* fignecs whomfocver/ has no more effect, or 
ficuiity, than thefe few words. c I hereby fell 
1 and difpone to fuch perfon, and his heirs/ 

And in th ■ conveyance of moveables, the form, 
% I have made and conftkuted, and do hereby 
1 make and conftitute fuch a man, and his heirs, 
1 tx* rcutors, or affignees, my lawful ceflionaries 
; and afiignees, in and to fuch a fum,' means no 
more than this, 4 I hereby cede and afHgn to 
i inch a perfon, the money/ And fb forth as 
to many other claiifes and forms of expreffion. 

1 hen, as to the manner of mentioning money, 
~* " - ' it 



f 



PREFACE. 



it furely is not commendable, and it tends to no 
good purpofe, to keep up a diftinftion, between 
fterling, or Britifh money, and Scots ; as there 
fe but one legal ftandard, and one fort of money 
lince the union, through all the kingdom* It is 
much better to reckon always in Britifh money, 
and to exprefs it fo in writings. The Editor 
has generally mentioned, lawful money, when 
he had oceafion to refer to this fiibject at alh 
The manner of expreiling this in England, is, 
lawful money of Great Britain, But the place 
where the deed is executed, always points out 
the fort of monsy which is ufed, and mull be 
paid. 

As to technical terms, or terms of art on the 
{iibjeft in hand, the Editor is fenlible, that every 
ait Iiat: its jargon $ but fuch terms may be often 
avoided, without any prejudice to the fubjedl ; 
and the more general and known language be 
made ufe of, to very good purpofe. For inftance, 
to difpofe of, may be ufed for difpone. Warran- 
ty, for warrandice- To decree, for, to decern, A 
decree, for, decreet Allegation, for, alledge- 
anee. The exprellions, we underfubferibing, 
for, we fubferibing, and growing timber, for, 
growing wood, and the like, often ufed in con- j 
trads, are beyond all rule of propriety both in 
Scotland and England j and they fliould be left 
off. 

The 
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The Editor does not fuppofe but thcrfc arc? 
faulty and omiflions in this Effay, and he is wil- 
ling to hear every thing on this head, which is 
candidly pointed out to him, and to amend it. 
J3e gives the book to the public, only as what 
may be ufeful among the common people, and 
to beginners in the Itudy of the law ; and as an 
introduction to more perfect works on the fub- 
jeet But he frankly acknowledges, he has not 
met with fo much matter, which he deems ufe- 
ful on the fubject, in any one book, or for dou- 
ble the price- 

Jugujl, 1786. t M. 
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INTRODUCTION. 

On the Law Scotland in general 

IF we fet afide mere words, and every thing unnecef- 
fary in the fcience of the Jaw of Scotland, and take 
only what is efiential, the knowledge of the principles 
of that law will be acquired with more eafe and expe- 
dition than we commonly imagine. 

The will of God, the one lawgiver of the univerfe, 
is the fupreme rule of aftion to his dependent creature, 
man. This will is known, by being written in the 
heart of man at his creation, and fuggefting itftlf thro* 
all his life, concerning good*and evil. It is called the 
law of nature. It is a rule, juft, certain, clear, con- 
ftant and obligatory ; yielding fatisfaftion to the ob- 
fervers of it, and remorfe of conference, or inward an* 
guifh to the tranfgreflbrs. By this law, man fhould 
regulate his duty to God, to himfelf, and to his neigh- 
bour- 
Subordinate to this divine law, and not inconfiftent 
with it, ought all human laws to be, and in particular 
the law of Scotland, which is defined, the command 
of the King and Parliament to the lieges, to do, or not 
to do, the thing mentioned ; under a penalty, 

A The 
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The law of Scotland, comprehends the written law, 
cr ads of Parliament fro-n the reign of James the I. 
in the year 1424, to the union of Scotland with Eng- 
land in the year 1707, printed in 3 vols i2;no; and 
the Bririlh (tatutes relating to Scotland fince the union. 
Alfo the acts of federunt, or ordinances of the court 
of Seffion for regulating the form of procedure before 
that court, in order to the fpeeily expedition of JuUice, 

on the authority of t!.e a£t of Parliament in the year 

15403 0 693. 

The a^ls of Parliament are now held to be binding' 
from the time they mention, without any real notifi- 
cation to the lieges in general ; and no excufe of ig- 
norance in tranfgreffing them, by the mo ft ignorant and 
illiterate perfon, is admitted in a court of law. But 
the wifdom and humanity of this pra£Hce, arc not evi- 
dent. The means of knowledge in the law, are with- 
held, or made fo very dear and difficult to the com- 
mon people, that they cannot know this flatute law* 
yet they are held as really and eafily poffciTed of that 
knowledge. The legiflature of liritaifl do not intend 
to enlhare the people by the multiplicity, vtrbc?fity t 
and dearnefs of their atts, but there is fome neglcft or 
inattention, by not publWhing thofe acts to the people 
in an eafy, clear manner, fo as they may really know 
them, and be without excufe. This might be reme- 
died by abridging the whole law to the neccfTary points, 
and felling the fa.ne at a fmall price. 

The law of S^tland alfo comprehends the general 
and particular effftoms eUabldhed through the country: 

called 
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called the unwritten law, bccaufe the beginning there- 
of is not in writing by authority, like an aft of Parlia- 
ment, tho' it is kept in memory in the law books and 
records of the courts, as w 11 as by the pra&ice there- 
of. This cultornary law is alfo called the common 
law, and it derives force from the preiumed cenfent of 
the legiflature to the practice of it for 4-; years. By 
this cuftomary law, a ftattlte of Parliament may be ex- 
plained, and if the ftatute relate to the right of a pri* 
vate party only, it may go into difufc by a cuitom pof- 
terior and contrary thereto. 

Neither the decifions of the court of SefTion, nor 
the judgments of the houfe of Peers are law in their 
own nature. They only bind the parties concerned in 
them; the reft of the lieges neither know them, nor 
are bound to know. them. If luch decifions prove or 
fix a cuftom, as part of the common law, that cuflom 
is law of itfelf, without the authority of the decifion* 

The Roman law, the canon law, and the feudal law, 
which are all written in latin, and were never adopted, 
or published in the Britifh language, have no more au- 
thority in Scotland, than any other foreign fyftem of 
law in an unknown tongue. Thofe laws have f urnirh- 
cd cafes, and helped the invention of lawyers, and fo 
parts of them have been adopted, and become law in 
Scotland ; but this extends no farther than to thofe a- 
dopted petrts The lieges in general, neither know 
thofe laws,- nor have the: mems of knowing them, and 
they are not bound- to know them, or to be regu;ated 
by them. 

A a The 
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The great and fundamental rule of a&ing, of plead- 
ing upon human actions, and of judging them, is, 31? 
do to others, as each cf us <would wijh to be done to him* 
Jiif* This is the fource, the Itrcngth, and the fpuit 
of ail laws, in iheir furn and detail. And it is hoped 
that we will not have reafon to except the law of Scot* 
land from this golden rule, either in theory, or in prao 
ticc* 

On the Interpretation ^TLaws. 

As laws, particularly ftatutes, or a£h of Parliament, 
come to be confidertd and interpreted, a few obfer- 
vations concerning the interpretation of thern will be 
proper in this place. 

The faircfl and mofl rational method, fays a learned 
author, to interpret the will of the legiflator, is by ex- 
ploring his intentions at the time when the law was 
made, by figns the mofl natural and probable. Thofe 
figns are either the vords, the context, the fubjeft* 
the effe&s and cenfequence, or the fpirit and reafon of 
the lav/. 

Words 2.re generally to be underftood in their ufual 
and rnoft known fignification ; not fo much regarding 
the propriety of grammar, as their general and popu- 
lar ufe. Terms of arc, muft be taken according to the 
acceptation of the learned in each art, trade and feknee. 
And where woris are clearly repugnant in two lawsj 
the laftcr law takes place of the elder, 

if 
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IF words happen to be frill dubious, we may cftabii/h 
their meaning from the context ; with which it may 
be of lingular ufe to compare a word, or a fentence, 
whenever they are ambiguous, equivocal, or intricate* 
The proeme, or preamble, is often called in to help 
the confirmation of an a£t of Parliament. Of the fame 
nature and ufe is the comparifon of a law with other 
laws, that are made by the fame legifhtor, which have 
fome affinity with the fubje£t, or which exprefsly re- 
late to the fame point. 

Words are always to be underftood as having regard 
to the fubjeft ; for that is fuppof^d to be in the eye of 
the legiflator, and all his expreffions directed to that 
end- 
As to the efFe&s and confequence, the rule is, where 
words bear either none, or a very abfurd fignification> 
if literally underftood, we muft deviate a little from the 
received fenfe of them. 

But, the mod univerfal and effe&uat way of difcover- 
ing the true meaning of a law, when the words arc 
dubious, is by confidering the reafon and fpirit of itf> 
or the caufe which moved the legiflator to enafl it* 
For when this reafon ceafes, the law itfclf ought like* 
wife to ceafe with it. 

From interpreting laws by the reafon of them, arifes 
what we call equity, or the corre&ion of that, where* 
in the law is deficient by its univerfality. When the 
general decrees of the Jaw come to be applied to par- 
ticular 
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ticalar cafes, judges have a power of defining tbofe 
circmnuances, uhich had they been forefee^ tbe le* 
gitiator hi iniclt" would have txpreffed. 

There fore equity depends eflenthilly upon the parti* 
cul-:r circiltottabccS of each cafe, and there can be no 
efhbi IVd rules and fixed precepts of equity laid down r , 
Without deltroymg hs ' effencc, and reducing it to a po- 

fitlve law. } 1 

J ulges muTt take notice of general afts, though tbey 
are iv>fp : ended, but of particular or private afts, only 
when pleaded. 

On tie Writings, or Securities and Conveyances 
ufed in Scotland. v 

AH the fubftance which we can have, is by the law 
divided into two claffes, calif d Heritage, and Mcvea* 
bfes. Under the firft, arc comprehended lands, houfes> 
fiifhings, mills, and whatever is annexed to land- ATo 
debts fecured by infeftrstent on land, juiifdVction, pat* 
ronage And under moveables, are comprehen* 

ded all things that move * -or can be moved ; 'funis of 
money on bills and bonds, Esfr. not fecured on land. 

Now, if wc omit fupcrfluous words, latin phrafes, and 
other expreflions that are not neceffary to the fubftance 
of a deed, but tend only to lengthen out the form, and 
prevent a ready and diftintt apprehenficn ot the fubjtft; 
and 'if vie take a view of the whole deed in the firft place, 
and then of the feveral 'parts* of it, in "their order, v?C 

fhall 

' *9 
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fhall gain a competent knowledge of every writ or deed 
which is neceffary to be perufed. 

There is one form of writings for heritage, cr heri- 
table fubje&s, and another for moveables* Examines 
of both will be given in the following cflay ; but in the 
mean *ime, we may obferve that whoever" intends to 
draw a fecuriry or conveyance, (hould confider proper- 
ly what he is about ; the fubjeft and the confequenees ; 
and obferve fuch a form and method as (hall reach the 
end in an eafy and efFe&ual manner- It will be of gltitf 
ufe, to conceive things clearly and dillinftly in their 
own natures ; alfo completely, in all their parts ; com- 
prehenfively, in all their properties and relations'; 
extenfively, in all their kinds j and orderly, or in a 
proper method. 

The writer ihonld alfo underftand the general lan- 
guage of the country and ufe no words without ideas, 
nor many words where few will ferve. Oqly let the 
fenfe and meaning always appear clearly, whether it be 
in more or fewer words- And he Ihould ufe as few 
technical terms as pcflible, and make the parties fpeak 
in words of the prefent time. 

And as writings come to be explained, we may ob- 
ferve what rules generally hold in the interpretation of 
them. 

On the Interpretation of Writings. 
Writings any how doubtful or ambiguous, are r n- 
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terpreted againft the granter, who ought to have fpo- 
ken more clearly. And in mutual contrafts, they are 
interpreted againft the perfon who made the condition, 
or is fubjeel to the performance ; he is underftood to 
have dictated what concerns the obligations upon him- 
felf. 

Where the meaning of a claufe is plain, it cannot 
be confuted' by the Writer, witneffes or commoners* A 
writing cajvnbJi be taken away by witneffes* 

The wards of a contract are to be taken tn the fenfe 
which is moft agreeable to the fubjeft of it. And the 
preamble or narrative, ferves to explain the obligatory 
or difpofitive part, 

A contract ought to be confidered in all its parts to- 
gether, and one claufe explained by another, and if u- 
pon the whole, the meaning of parties is clear, the 
words ought to yield to their intention. If the feverat 
claufes are plainly inconfiftent, the pofterior are under- 
ftood to re&ify and derogate from the prior ; but fuch 
parts of a writing as are unintelligible, are holdcn as 
not added. However, mere errors of the writer are o- 
verlooked. 

Where the words of a deed may have a double in* 
tendment, and one ftands with law and right, the other 
is wrongful and againft law; that which ftands with 
law and right, fhall be taken to be the meaning and 
intention of parties. 

Where 
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Where the quality of any thing is not exprefled, it 
is underftood to be neither the beft nor the worft of 
the kind, 'but of the middle fort. As if fo much grain 
is due or con crafted fpr, and where the price is not 
determined. But where the value of things not de- 
livered^ becomes due, it is regulated by the rate of 
fitch things at the time and place covenanted for the 
delivery. 

Deeds of parties mull be limited to the fubjeft prc- 
fumed to have -been treated of, and not extended to 
things of a different kind, which were not in view. 

The Law favours liberation rather than obligation. 

All deeds imply the obligations incident by law to 
fuch kind of contracts, though nothing of them is men- 
tioned therein; as a feu and long tack, may be an- 
nuled by declarator of irritancy, through non-payment 
of the feu or tack duty for two years. 
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ON T H E 

FORM S 

O F 

SECURITIES and CONVEYANCES, 

BOTH 

HERITABLE and MOVEABLE, 
USED IN SCOTLAND. 



PART I. 

Concerning Heritable cr Real Rights and Convey- 
ances. 

EVERY perfon who has the right of land, or of an im- 
moveable fubjeft, and has the free administration of his 
eftate, may diipofe of it to another. Profefled or known Papifis 
ure debarred by law from granting gratuitous deeds in pre- 
judice of the heirs. And allperfons, not difabled bylaw, may 
acquire and enjoy feudal rights. Pa pi lis cannot purchafe a 
land eftate by any voluntary deed; and aliens, who owe al- 
legiance to a foreign Prince, cannot hold a feudal right with- 
out naturalization. And all members of any court of juftice 
are prohibited to buy claims of heritable rights depending in 
court, under the penalty of deprivation. 

Every heritable fubjeel capable of commerce, may be -grant- 
ed in feu > excepting the annexed property of the crown, un- 
lefs it be firft ditfolved in Parliament; and excepting tailzied 
land?, which are deviled under condition, that they Avail not 
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be aliened. Nor can an eftate, to which the heir has not en- 
tered, be effectually aliened by him \ but his alienation as ap- 
parent heir, becomes eiFeclual upon his entry. 

The feudal right, or the infeudation, inveftiture, or Life fo- 
ment) is conftituted by a charter andfeifin. A charter con- 
t ns the grant or difpofuion made by a fuperior to his vaflai, 
1 ii iome thing to be performed or paid by the van il. And it 
is called either an original charter, whereby the fee is firft con- 
ftituted ; or a charter by progrefs, which is a renewed difpo- 
iiiion of the ice. Charters by fubjecT: fuperiors are granted, 
for the lands to be holden either of the granted fuperior, 
which is called a public holding, or to be holden of the ^rant- 
er himfeif. All doubtful claufes in charters by progrefs ought 
to be conlirued agreeably to the original grant ; and all clau- 
fes in the original charter are undcritood to be implied in the 
charters by progrefs, if there is no exprefs alteration. 

In fotne charters by progrefs, a claufe of novotlamus, or 
grant of new, is fometimes inferted, whereby the fuperior grants 
of new, or difpones the fee, as by an original right. Such char- 
ters imply a releafe to the valfal of all burdens affecting the pro- 
perty before the grant. 

The form or model of a charter will be given in a little after 
this. And the feifin, which follows upon the charter, and com- 
pletes the fale and purchafe, will be taken notice of after the 
charter. Therefore we will pais on to the acquiring of a feu 
right in land. 

Suppoimg a perfon to purchafe lani, lying in the country, 
and not in a royal borough, to hold the fame as a vaflai 
of the feller, who is to be his fuperior, in a fdt krfdiugi 
1 1 1 purchafer ihould be fiLL>ried, that the feller is proprietor 
arid infefted in the fubjedt, and alfo that the fame is free of 
debt, and that he has full power to difpofe of it. After tliis, 
the pnrchafer gets an original charter from the feller, convey- 
ing the lands to him for the price agreed, and i >r the yearly 
payment and fer vices which arc ftipulated between them, 

fjych charters .are frequently written in latin, not Ciceronian, 
; \ B W>^ but 



Of Heritable Rights, 



but Poltm, Monkifli or abominable, withrut any ncccfliry in 
ktW| or real advantage to the parties-, but I give the fame in 
Engtffh, or the BritiOi language, which is fufticiently copious 
and exprcflive for every pu^-pofc. 

Mo DHL cf « Charter of Lands in a Flu Holding 
written c;i Stamped Parchment. 

To all men who {hall fee or read tins charter, greeting. 
K?i7w y&u that I A. B, of C\ proprietor of theTands and others 
after fpecified, for a certain him of nl6fcey row paid to me by 
D. E, of F. as the agreed price of the laid fubjec"ts 3 of whith 
\ tiifcharge him; and for the feu-duty aftermentioncify I have 
fold and difponed, and I do hereby feii\ cifpone, and in feu 
arm convey to the faid D« E. and his heirs and allien; es whom- 
fbever, heritably and irredeemably, all and whole my lands and 
eftate of G, lying in the parilh of-H, and the fhire of I, with 
the I ionics, woods moiTes, and rilhing thereof 5 vilfo the mi]?, 
multures, fervices and fequcls of the faid eftate ; and the temds 
cf the lame, both parfonage and vicarage*, and the whole pri- 
\ileges and pertinents of the preinifes. As the faid whole pre- 
mtfes are at prefent poircaTed by me and my tenants. With 
aH right and intereft which I have, or that my fucceflbrs may 
claim, excepting the feu -duty aftermentioned, to the faid fub- 
jecls in time to come. To be hrfden of me and my fuccefTors, 
ID feu farm, fee and heritage for ever; For payment to us, 
(uperiors of the faid fubjects, yearly, the fum of ten pounds 
lawful money of Great-Britain, in name of feu-duty, at the 
term of Whirfunday each year, and the double of the faid feu- 
duty at the entry of each heir or lingular fuccellbr in the &igjj 
lands and others above difponed. And this for all other bur- 
vm-- ::nd payments whatfoever, which I cr my fuccefTots trjj 
t% & or demand for the faid liibjects* Providing, that no heir 
or fingufer fucceitbr fhall ftand out unentered in the faid hnds 
. . ptb^rs for more than two years after the rime or his pro 
dcceJci 3 death, cr conveyance of the fubjccT:-, under the pe- 

mltf 
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iialty of thereby forfeiting and lofing the faid fubjefts to me or 
my fuceeilors, without redemption, purgation or declarator- 
Winch lands and others above difponed, I bind and oblige my- 
fell aud my fucceUbrs to warrant and maintain to the faid D. 
E. . audhis above named, at all hands and in every event what- 
ever. Moreover I defire and require you 

and each of you my Bailies 
in that part fpecially conftitated, that upon fight hereof, ye 
pais and deliver to the laid D. E. heritable ftate and jViftn wii, 
real, atffcuai and corporal polTeilion of all and whole, the lands, 
ml:!, tif'hings, tiends, and pertinents, before enumerated, by 
delivering to him, or his attorney in his name, bearer Hereof, 
a little earth and Hone of the ground of the laid lands/ the clap^ 
and hopper of the mill, fomegrafs and corn in place of the te- 
inds, and net and cobble for the fHhings, with other iymbbls 
that may be neceflliry and ufual in fuc,h cafes. Which to ctd 1 
fiatly impower you jointly and fevcrally by this precept. In Wit- 
whereof, this 'deed or charter, written upon ftamped parch- 
ment by K. L. writer in M. is fubferibed by me at Edinburgh 
the nrft day of November one thou land feven hundred and 
eighty five before thefe wititefies; N. O* and P. both wri- 
ters in Edinburgh. A. B* 

N. O. witnefs. 

P, witnefs. 

It is evident that this model of a charter is divided into thefe 
following claufes. ift, A narrative, containing the certain names 
and cleiignations of the granter and recei\er; alfo the caule of 
granting the alienation or feu. 2d, A difpoiitive claufe, fettling 
the focceffion on the vafTal, and his heirs and affigns-, and dci- 
cribing the fubject of the feu in a diftinct and certain manner. 
The vaflal gets right to nothing but what is contained or im- 
plied in this claufe. 3d, The claufe of holding, (hewing of 
whom and by what tenure the fee is to be held. 4th, The claufe 
of return, exprefiing the duty which the vaiTal owe; to the fu- 
perior for tlie feu and a proviiion of entry, cth, A claut- el wav- 
randice or warranty, whereby the granter binds himfeit to war- 
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rant and maintain the fubject abfolutely. 6th, A precept of 
Hifin, or a command by the Superior to his liuilic for infefting 
the vaffal. 71b, A claufe of fubfcription, mentioning the wri- 
ter, the place and date of fubfeription, with rhc names and dc- 
Donations of the witnefles. 

Such charters as this may have a claufe of regiftration, to be 
recorded in the books of^Stflion only, but not in any other re* 
gift en 

llcr? we may notice how writings lire executed, after being 
properly formecj. «TIu; party, in pra&ice, figns every page cf 
the deed, and the Iafi page, toward the right hand. The 
v, itneffes fign the laft page only, at the left hand, as in the 
example ; adding, witnefs, to their names. And if a p^rty 
cannot write his name at length, he may fuofcribe by the mi~ 
rial letters of his name ; but in this cafe, practice ieerns to re* 
tmire a proof, not only that he ufed to fubferibe in that way, 
but that he really fubferibed the deed in queft.ion. And there- 
fore it is better, in rights concerning heritage, to have the deed 
fubferibed by two notaries for the par: y, before four witnefles, 
when he cannot write. 

JDceds may be written by way of book, in place pf the for- 
mer cuftom of palling together the feveral fiieet$, and figning 
the joinings on the margin provided c.\ b: ngncd by 

the granter, and markyd by its number, iiill, fecond, £stV. 
aud the tufting claufe exprefs the number of pages. On this 

: Lord Bankton, in his inftituie of law, obferves, it is 
j: ;t nccefiary that the party fign each page whore the writing 
cop lifts only of one ftiect, becaufe here is no portability that 
aijy part of the writing can be fraudulently altered, but like- 
wife the words of the itatute do not feem to reach this cafe, 
For fiich deeds could have no joinings of fheets to to be Ggn- 
cd before the- aft, and it requires only'fuch deeds to be ilgned 
# it the foot of each page, as were in ufe to be finned formerly 
at the joinings of the iheets. This is a ufeful'obfervauon, for 
cife and expedition in prafticc at the figniog of deeds. 

jviargfaal notes mult be figned by the party, and the writ- 
ing 
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ing bear that he did it before the witneiTes, on the feveral pa- 
ges where they ares which may be mentioned thus, before 
figning. Including the marginal note on the fide page, writ- 
ten and ilgned as above. And each deed mult be delivered to 
the other party, to make it effectual, if it be a fimple obliga- 
tion or deed of alienation* Mutual contracts arc efteftual on 
fubferibing them, without delivery. 

Upon the charter, the vaflal ihould be forthwith irwefte 1 
or infefted in the fubjt£r, as his right is not complete, nor ab- 
folutely lure to him, bef >re this is done. For if the grantcr 
of the deed were to give another conveyance of the lame fub- 
ject after it, to another perfon, who knew nothing of the ftrft 
bargain, and if the laft perfon were fir ft inftfted upon the po- 
sterior deed, he \jould be preferred before the firft purchafer. 
And before infeftment, all diligence, which can be executed 
againft the feller of the fubjeft, will a 2 eft the fubjeft in the 
fame way as if it had not been fold. 

This infeftment is completed by the fuperior or granter of 
the land and deed, giving poflefiion of the fubjeft, by himftif 
or his bailie, to the purchafer, or vaflal, or the attorney for 
him, by the proper iymbols of earth and ft one, Sjfr* And 
this in prefence of a public notary, from whom the purchalcr 
requires an inftrument as the evidence of this legal pofieffion, 
before witneffes. 

So that an inftrument of feifin, is a certificate under the hand 
of a public notary, upon ftamped parchment, and in proper 
form, that poflefiion of the fubjeft was delivered in terms of 
the charter or difpofition. And this inftrument muft be re- 
gistered in the general regifter of feifins at Edinburgh, or in 
itie particular regifter of the county, within fixty days of the 
date of it ; otherwife it is void and null. 

Although inftrumcnts of feifin are formed by the notarys 
who give them, yet we may fet down the form of one here foE 
an example. 

Instru M en t 
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Instrument of Seisin on the fere-meMoned Charier. 

In the name of GiJ, Amsti. Know all men, That cm the 
twenty fcventh day of March one thou fund feven hundred and 
eighty tlx, and or' the rt lgu of our Sovereign Lord George the 
Third, King of Britain, France, and Ireland, the twenty f:\th 
year* between the hours of two and three in the afternoon, In 
prefence of me Notary- public, and the witneiies fubfcriblng, ap- 
peared D. E. of F, and paffed with its to the ground of the 
lands and others aftermentioned, having in his hand an abfo- 
lute right and charter granted by A; B. of C, whereby he fold 
and difpofed, and in feu farm conveyed to the laid, D. E* and 
his heirs or ailignces whomibever, heritably and irredeemably, 
all and whale his lands and eftate of G, lying in the parilh of 
II, and fhire of I, with the houfes, woods, molTes, and fi fil- 
ings thereof ; alfo the mill, multures, fervices, and fecmels of 
the faid eftate ; and the tiends of the fame both parfonage and 
vicarage, with the whole privileges and pertinents of the pre- 
mifes. As the faid whole premifes are poifeffed by the faid A* 
B. and his tenants. And all right and intereft which he had 
or might claim to the faid lubjects in time to come. As the 
faid charter bearing date the firft day of November laft, and 
containing the precept of jfeifin after inferted, with divers o- 
ther claufes, at more length lets forth. Which Charter the 
faid D- E. prefented to R. S. of T, bailie in that part, by the 
forefaid precepr fpecially Gonftituted, requiring him to perform 
the duties of his office. In agreeablenefs to which deiire, he 
received the charter into his hands and delivered the fame to 
me the Notary, to be read and publiihed to the witneffes fund- 
ing by. This I accordingly did, and I have hereunto annexed 
the precept itfelf, which is as follows ; (here tranferibe the 
precept of feiiin from the charter, word for word, and then 
the claufe of fubfeription, with the names pf the granter and 
witneffes, flying before them, figned, fo and fo,) After read- 
ing and publifhing the laid charter, the forefaid R. S. in con- 
fequerifce of the office thereby committed to him, gave and de- 
livered 
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Uvered to the fa-id D, E. heritable ftate and fhte and feifin, 
real actual and corporal poflcflion of all and whole the lands 
and eftate, ilfhing, milt and tithes, and others before enume- 
rated, by delivering to him a lutle earth and ftone of the ground 
of the laid lands, clap and iiopper of the mill, fome grafs and 
corn for the tithes, net and cobble for the fifhing, conforma- 
ble to the faid charter and precept of feiiin in all points. Where- 
upon the faid D- E. required inilruments concerning the whole 
matter under the hand of me notary public. Thefe things 
were done before P. and T. U. both in T. witneffes to 
the premifes fpecially called and required. 

Then follows the notary's docquet, and motto, his fubferip- 
tion, and the witneffes. 

It may be noticed, that it is not neceffary to mention in the 
difpofitive chmfe of the charter, houfes, woods, moffes or the 
like, becaufe they are legally implied under the name of land 
and eftate ; and fo are the rents, but ic is neceffarv to rriention 
mills and multures, falmon or other fjfhings and tithes, becaufe 
they are puffed over as fe par ate tenements, and by feparate 
fymbols. Nor is it neceffary to enumerate in the claufe of 
warranty, the particular fort of burdens, from which the land 
and the purcha: i ire to be relieved, for they are all legally 
implied in the general d€t28tntftaf ion of ail public and private 
burdens what foe ver, befct$ the term of the purchafer's entry* 

We may alfo obierve, that the lands or feu, may be convey- 
ed by the fuperior to trMg vailal by that form of a deed called a 
difpofition, on ftampt- J. paper; as well as by a charter on ft amp-* 
ed parchment. The difference of thofe deeds being more in 
form, than in fubftance. And fome times, a contract of feu 
is made to the fame purpofe. 

After the conveyance by the fuperior, he ftili remains infeft* 
ed in the land tor his fuperiority, feu-duty and cafualtys, and 
the vaffal becomes proprietor for the property and whole pro- 
fits, fo far as they can be feparated from the fuperiority. 

When the vaffal dies, or -fells the land, the fuperior is obli- 
ged to receive the heir irpon the offer of the linn fpccifie4 for 

C th'm 
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this in the charter* And alfo to receive the angular fucceffor, 
or purchaftT from the vandal, on the offer of a year's rent, or 
whatever clfe is due by the charter, or by law. 

Befide the holding, or tenure of land called Feu holdings a* 
bovementioncd, there arc other three holdings, called blanch, 
burgage and mortification. 

Feu holding, from the example of the charter afore- 
Ibecified, is that tenure, by which the vafial is bound to pay 
the fuperior yearly a fum of money, or other thing, in name 
of Feu duty. 

Blanch holding, is that whereby the vaffal ftands bound, 
in mere acknowledgement, to return the fuperior an elufory 
duty, as a rofc, a penny, a pair of gloves, or the like, in name 
of Blanch farm, if it be aiked only. A charter of land with 
this holding or return may be ealily formed from the example 
already given in feu holding. 

Burgage holding, contains the duty which royal bo- 
roughs owe to the king. The charters of fuch are granted by 
the fovereign from the chancery which have their own form* 
But the form of tranlmitting lands or houfes in fuch holding 
will be afterward given. 

Mortification; is that tenure by which the fociety, who 
receive the lands are bound to return the imaginary duty of 
pl ayers and tears, inftead of all others. 

The raffil being inverted with the right and title of the fee, 
feu, or land, as already mentioned, he may let, the fame fail 
by fucceflion to his heir at law, called a univerfal fuceffor \ or 
he may convey it by a voluntary deed of alienation to any per- 
fon, who is called lingular fucceffor. In the rirft cafe, the 
heir takes up the fobjccT: by being ferved heir by a jury, on 
a brieve from the chancery, to his predeceffor, which is 
the beft way, and thereon obtaining from the fuperior a 
precept of feilin, called a precept of dare ccnjlat^ to in* 
feft* him. Or, he gets fuch precept, without any fuch fer- 
vice, and is thereon infefted. In the latter cafe of fingular 
fuceUlion, the vailal fells, or even gifts the eftate, and grants 
a difpofition thereof. 

Ib 
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In the mean time we may fet down the form of a precept of 
*lare confiat^ founded on a fervice and ret our. 

Precept,^ Clark Constat. 

A. B. of C. fuperior of the lands and others aftermenrioiteflj 
to you 

and each of you my bailies, to the effect after fpecified fpecFat 
Jy conftituted, greeting. Whereas it clearly appears, and by 
the extract or retour of the fheriff of L. dated 
and duty recorded in chancery, it is known to ;ne, that the 
now deceafed D, E. of F- father of G- E. the bearer of this 
prefent, died at the faith and peace of the King, and that ne 
was the laft verted and feifed in the fee of all and lingular (here 
are to be inferted the lands and others, as they arc fpecified in 
the infeftment of the defunft). And that the faid G, E. is 
the lawful and neareft heir who C3n fucceed to the heritage of 
his father. And that the faid iands and others are held of me 
as the fuperior thereof, for payment of the feu-duty, and per- 
formance of the fervices following, (here are to be fully and 
diftinctly inferted the feu-duty and fervices due by the vaflal, 
which is better than to refer for them to the original rights of 
the land) Therefore I defire and impower you, and each of you, 
to pafs and deliver to the faid G. E. heritable A;ite and feiiin 
real, actual and corporal poffeffion of all and lingular thel ands 
and others before fpecified, by delivering to hini as heir in 
special to his faid father, or his attorney in his name, bearer here- 
of, a little earth and ftone of the ground of the faid lands, as 
the cuftorn is in fuch cafes- For doing which this fhall be 
your fufiicient warrant. In ivitnefs whereof, fcsV, claufe of 
fubfeription in common form. 

Seifin cannot be taken on a precept of clare-conftat after 
the death of the granter, or of the receiver ; for by keeping up 
fuch precepts, the fuperior might be defrauded of diverfe ca» 
fualties. 

When one intends to make a purchafe, he ought to enquire 
jflto the feller's 'title to the land ; whether he has proper inftru- 

C 2 jnents 
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mepts of fetfin in his own and his author's favour, for 40 
years, which is the longeft period of prefcription for iccuring 
rights, and alfo has the charters or ether warrants cf thole 
feiiins. Whether the fubject be free of debt and diligince, or 
of inhibitions, adjudications, and intendments for debt. This 
can be certainly known only by looking into the general rtgi- 
fter at Edinburgh, and the particular regifter of the county 
for feifins, inhibitions, interdictions and adjudications, Thp 
purchafer fhould alfo know, of whom the hinds hold, and by 
what tenure. If the feuduties are paid and other fer vices per- 
formed. Whether the feller has right to the tit lies, by an 
heritable title, or by tacks \ and if the minifter of the paring 
is completely provided to a ftipend and glebe according to law, 
becaufe the deficiency in thefe cafes muft be made good from 
that and the other lands in the pari in. And in point of pru- 
dence, the purchaser ihouM know whether the rents of thq 
land are racked, or not, and how far the land itieU may be, 
improved by new methods of management. 

The parties being fatisiied and agreed as to all thefe matters, 
and the bargain made* the feller delivers to the buyer a difpo* 
fltion or conveyance of the following or like form. 

A Disposition r/ Lands in the Country^ in a Common Case. 

To he ivell okj&ved. 

Be it kfioiyn to a!l nun from me A. B. of C. heritable propria 
etor of the lands and others after mentioned- Whereas D. E. 
merchant in F. hath paid to me a certain fum of money, as 
the agreed pi ice of the faid lands and others, of which I dif- 
rharge him \ Iherefort 1 have fold and difponed, and I dv here- 
by fell and dlfpone to the fa id D. E. and his heirs or afiignees 
^homfoever, abfolutely and irredeemably, all and ivhole my 
lands and e Mate of G, with the houfes, woods, mofies, mill, 
fifhing and tithes both parfonage and vicarage, and the whole 
pertinents and privileges of thefe fubjec'ts, lying in the parifh 
of H, and the fhire of I, and r.t prefent pofTeOed by me and 
my tenants Aifo all right and intcreft which I have, or thaf 

my 
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my fucceilbrs may claim to the fame, or any part thereof in 
time to come. lu which lands and others above fpecified, I 
buid and oblige myfelf and my fucceilurs to infeft and feize the 
aid D. 1L and his above named at their own expence, heritably, 
ai;d irredeemably \ and this by two infeftment* and manners of 
holding. One whereof to be hoklen of me^ my heirs and fucceflbjs 
in fre^bianch, for payment of a farthing lawful money, in name 
of blanch farm 3 at the term of Whitfunday yearly, provided the 
fame be required ; and for relieving us at the hands of the 
fuperiors of the forefaid lands andefhte, of the duties andfer- 
vices payable to them out of the fame. And the other of 
thofe iuf eft merits, to be holder* from me and mine aforefaid, 
ot my laid fuperiors, by the fame tenure by which I held of 
them myfelf. And for obtaining the faid infeftment by rfigna- 
tiji I make and conftitute 

and each of them my lawful and irrevocable procurators, for 
me, and in my name to rclign and iurrender, as I now refign, 
give up, and furrender all and whole my faid lands and elcate 
of G- with the houfes, woods, mofles, mill, iifhing, tithes, per- 
tinents and privileges. And all right and intereft which I have 
or that my fucceilbrs may claim to the faid fubjefts in time to 
come, into the hands of my immediate fupcrior of the faid fub- 
jecls at the time, or of his commiffioner having power to re- 
ceive reGgnations in his name, in favour of the faid D. E, and 
for new infeftment thereof to be realigned to him and his 
heirs and aflignees, abfolutely and irredeemably, in due and 
competent form. Ami thereupon, internments and documents 
to call for and receive, and to do every other thing relative to 
that affair wljich I might do, if I were prefent, and which J 
will hold firm and ftable without revocation. And I bind and 
oblige myfelf and mine abovenamed to warrant and maintain 
the laid lands and eftate, in all the parts and pertinents above- 
mentioned, to the faid D. E, and his fcrefaid, at all hands and 
in every event whatever \ aHo to free and relieve the faid fubje<fb> 
and perfons of all public and private burdens and duties where- 
with the fubjefts mall beaSefted at Whitfunday next, the term 
pf the faid D. E's entry to tfye poifeffion of them. Further^ 

J 
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I affign and convey to the faid D- E. and his fucceflbrs, a}l 
and fingular the title deeds, fecurities and writings of the faid 
lands and eftate granted to me, my predecefibrs or authors, with 
all that has followed, or m3y follow on the fame. Alio the 
rents and profits of the faid eftate from and after the fore- 
faid term of entry, with all action competent to me for the 
fame. And I bind myfelf and my fucceflors to warrant this 
aflignation to the writings, at all hands ; and to the rents and 
profits, from my own fact and deed. Moreover, I have here- 
with delivered up to the faid D. E. the rights and fecurities of 
the faid eftate, according to an inventory thereof fubfcribed by 
me, to be kept and ufed by him and his forefaid, as their own 
evidences in time to come* Furthimre $ I defire and require 
you 

and each of you, my bailies, to the following efrett fpe- 
ciatly conftituted, to pafs to the ground, and deliver to the faid 
P. E. heritable ftate and feifin, with poffeflion corporal, actual 
and real, of all and whole the lands and eftate, mill, fifhing, 
tithes and pertinents above fpecified, by delivering to him or his 
attorney in his name, bearer hereof, a little earth and ftone of the 
ground, the clap and hopper for the mill, net and coble for the 
fifhing, and an handful of corn and grafs, in place of the tithes, 
as the cuftom is in fuch like cafe, which I fully impower you 
to do by tii is precept* And I content to the rcgjjlraiwn here- 
of in the books of council and feflion, or others competent, for 
prefervation and to receive execution on the warrandice as ef- 
fiers, appointing fcr that end 

my procurators. In witnefs where* 
of this deed, written on this and the three preceding pages of 
one fheet ftamped paper by L. M. writer in P. is fubfcribed by 
me at N. the fourteenth day of March one thoufand feven 
hundred and eighty fix, before the fewitnefies O. P. wright in 
S. and Q^R. mafon there. A. B. 

O. P. witnefs. 

Q^R* witnefs. 

This complete form of a difpofition contains thefc claufes, 
i, a narrative of the n£me and donation of the granter, al- 
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fo of the price paid and difcharged by the receiver, who is 
like wife fully defigned. 2* A defpofitive claufe, containing 
the fubjeic. which is fold, by a proper defcription, and nothing 
is conveyed but what is contained or implied in this claufe. 3. 
An oblige mcnt to infeft the pur chafer of the fubject, and the 
holding, 4, A procuratory of refignation. 5. A claufe of 
abfolute warranty- <5. An obligement to relieve the purchafer 
and the fubject of all public and private burdens and duties, 
7. An affignation to the writing*, and the rents. 8- A claufe 
of delivery of the writings- 9, A precept of feifin, 10. A 
claufe of regiftration and of fubfeription. 

This purchafe or conveyance is completed and fecured by in- 
infeftcnent taken on the difpofitioiij as was noticed in the cafe 
of a charter- 

But, if the feifin be taken on the precept in the difpofition, 
the matter is not finifhed in a legal manner ^ till the fuperior 
be acknowledged, and grant his charter, confirming the in- 
feftment. Of which charter the following is an example* 

Charter of Confirmation. 

To all to whofe knowledge this charter fhall come, Know yc t 
that I A, B. of C, fuperior of the lands and others aftermen- 
tioned, have approved and ratified, and I do hereby approve 
and ratify, and for me and my heirs and fuccefibrs perpetually 
confirm a difpofition dated the day of 

March laft, whereby G, K. of I. diiponed and conveyed to D, 
E. of F. and his heirs and aflignees whomfoever, all and An- 
gular (here the land others ought to be inferted as they are 
mentioned in the difpofition) to be held in the form and man- 
ner mentioned in the faid difpofition. As that deed, con- 
taining diverfe other ctaufes and obligations, more fully bears, 
Alfo the inftruraent of feifin proceeding ou the faid difpofition, 
dated the day of March laft, and ail that 

has followed or may follow upon the faid difpofition and feifin, 
Declaring that this charter of confirmation fliali be as effecbl 
and valid, as if th^ forefaid inveftiture were altogether ingrof- 

fed 
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fed herein, and as if this ratification had pafled before feififi of 
the faid lands was delivered. With which and with every 
thing that might be objected ugainft the validity of this char- 
ter, I have for ever difpenfed. Refcrving however to myfelf 
and my fucceflbrs the feu duties and Cervices that are payable 
out of the faid lands according to the original infeftment ther- 
of. In witnefs whereof this charter, written on ftarnped parch- 
ment, &V. is figned and fealed, 

But if infeftment is to be taken by refignation, on the pro- 
curatory in the difpofition, this is to be done by form of in- 
ftrument, in prefence of a notary and witnefles. In conle- 
quence of which, there is fir ft made out an in ftrument of re- 
fignation, and then a charter of refigna f ion. Of both which, 
the following are examples. 

Instrument of Resignation in favour of a Purchaser 

of Land. 

In the name of God y Amen^ Know all men, that upon the 
day of in the year of our Lord 

and of the reign 

of our Sovereign George the Third, the twenty fixth year, 
between the hours of eleven and twelve forenoon. In pre- 
fence of A, B. of C- fupcrior of the lands and others aftermen- 
tioned j and alfo in prefence of me notary public, and the 
witnefTes fubferibing, appeared D. E. as procurator to the effeft 
underwritten, fpecially conftituted by F. G. conformable to 
the procuratory of refigm tion in an abfolute and irredeemable 
difpofition of the lands and ethers after fpecified, granted by 
the laid F. G. to H- I. of date And there 

the faid D. E, with humility, refigned, gave up, and by {faff 
and baton, as the cuftom is fur rendered all and lingular, 45V. 
(here infert the lands, as they are mentioned in the diipo- 
fition, or conveyance) together with all right and title which 
the faid F. G. had to the faid lands, or any part thereof, into 
the hands of the faid A. B. his immediate fuperior of the faid 
lands and others > to the end that new inftfiment of the fame 

might 
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might be reafhgned to the faid H. L his heirs and affignees, 
heritably and irredeemably, in due and competent form, (here 
the conditions, if there are any in the warrant, arc to be in- 
ferttd) accordingly the faid A. B. having accepted the refig- 
nation by receiving the fymbols into his hand, forthwith rea- 
ligned and pafled over to the (kid H. L all the lands and o- 
thers before c!eferibed, to be penciled aud enjoyed by him, and 
his above named, heritably and irredeemably, in time to come 
and this by returning the fymbo's to the faid D. E. who at 
the fame time appeared as his attorney in that behalf, and 
who hereupon required inftruments concerning the whole mat- 
ter under the hand of me notary public. Thefe things were 
done at the houfe of the faid A. B. before and wii- 
nefles to the premifes fpecially called and required. 

In confequence of this refi gnat Ion, the fuperior of the lands 
grants a charter to the new vaffal, of which the following is a 
form. 

Charter Resignation. 

To all men who fhall fee or read this charter, greeting, know 
ye, that I A. B. of C. fuperior of the lands and others after- 
mentioned, for a fum of money paid to me by H. L Merchant 
in K, as an agreed compoGtion for granting him the right af- 
ter fpecified, of which I difcharge him, have granted and dis- 
poned, and I do hereby, for myfelf and my fucceffbrs, give, 
grant, dtfpone y and perpetually confirm to the faid H. I* and 
his heirs and ailignees whomfoever, heritably and irredee- 
mably ail and fmgular (here the lands and others are to be 
mentioned as in the procurator)' of refignation and difpofitive 
claufe in the difpoiition ;. with all right and intereft whatfoever 
that I have, or that my fuccefTors may claim to the faid fub- 
je£ls, in time to come; which lands and eftate, with the perti- 
nents belonged to F. G- who fold the fame to the f»id H. 1, 
by his difpofition dated In which there is a procuratory of 
refignation in favour of the faid H, L for refigning the faid 

D lands 



Of Heritable Rights. 



lands and others to him and his heirs and affignces, that new 
infeftment may he realigned to him and them, heritably and 
and irredeemably. In virtue of which procurator}*, D. E. as 
procurator for the faid F. G. refigned the fa id fubjeefc into my 
hands, as fuperior thereof, for the end therein mentioned, con- 
formable to an instrument of resignation under the hand of O. 
P. notary public dated To be holdcn y the fa id lands 

and others by the laid H. I. and his fucccilbrs, of me and my 
fuccefTors hi let! farm and heritage for ever. The faid H- I. 
and his fucccflbrs paying to us yearly, (here is to be inferted 
the feu duty and prcftations), for all other burden and exac- 
aetion what foe ver, which we might exact or demand on ac- 
count of the faid lands and others. Moreover , I defire and 
impower you 

and each of you, my bailies to this effect, fpecialiy 
conftituted, E5V. precept of feifm, and fubfeription in common 

form. 

On this the ptlrchafer takes infeftment, which completes 

the affair. 

If the feller is to grant the difpofition with confent of ano- 
ther perfon, that other perfon muft be mentioned and defign- 
ed at the beginning, and his confent for all right and intereft 
he has in the f abject after mentioned, and he muft alfo fign 
the deed with the grantcr. 

If the proprietor of the fubject be a married woman, fhe 
muft be mentioned as the principal perfon, m «nd her huiband 
only corifeiiting in the deed, in this manner 

Know all men from me A. B. fpoufe of C. D* merchant in 
E. and heritable proprietrix of the cftate of F. after fpecified, 
with confent of my faid huiband, who taker, burden on him 
ior me. Whereas^ &c. Then/ore I have fold, EsY. to the claufe 
of warranty. Then fay, And I and my faid hufband, bind 
and oblige ouriclvts jointly and feverally, and our fucceflbrs, 
to warrant, CSV. Before the claufe of regiftration a add this* 
And I become bound to raUsfy* this deed, upon oath, before a 
magmrate in abfence of my huiband, and in common form, 
whenever it is judged ncccfiary, or required of me to do fo* 

The 
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The reafdn of ratification of deeds granted by married wo- 
men, is to fecure them againii being reduced as extorted by 
force or fear of their hufosnds. But iuch ratification is not 
abfclutely neceiTary tor iecuring the grantee. Wives may bring 
reductions of deeds not ratified on oath, and if they prove, 
the deeds will bz id aUde, but if they fail, the deeds will re- 
main effectual. 

The following is a proper form of fuch a ratification which 
may be done before any judge, and written either at the end 
of the deed, or on common pit per apart. 

Ratification jf a Deed by a Married Woman. 

At P. the fourteenth day of March one thouland ieven hun- 
dred and eighty fix. In pretence of A* B. Elq \ iheriff fubfti- 
tute of the ihire of S. appeared C. D. fpoufe of E. F. merchant 
in P. in the abfence of her hufband, and approved and ratified a 
difpoiition granted by her and her (aid huiband to G. II. wea- 
ver in I. of d&e this day, in all the heads and articles thereof- 
Declaring that fhe granted the fame willingly and freely, and 
was not compelled, or induced to do the fame by force or rear 
of her hufband. And flie gave her great oath, that ihe (hall 
never quarrel or impugn the faid deed before any court or in 
any manner, as flie fhall anfwer to God. This ihe did before 
thefe witneiles K. L* and M- N. both relidenters in P. C. D. 
K. L. witnefs. A. B. 

M. N. witnefs. 

If the difpofition is to be granted by a minor, paft fourteen 
years old, he is the principal perfon concerned, and is fo men- 
tioned, and his curators only confent to it, as the hufband 
does with his wife. But the curators do not grant abfolutfe 
warranty, nor join with him in doing fo, for they do not get 
the money to their own life, though they receive it for him. 
They however all become bound that the minor lhall ratify the 
deed when, he is twenty one years old. 
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The Ratification may be in this Form. 

Kmiv all men from me A. B. merchant in C. Whereas I am 
now paft twenty one years of age, and in my minority I grant- 
ed to D. E* merchant in F. a difpofitton of my eftate of H. 
irtth confent of my curators, dated the firft day of March one 
thoufand feven hundred and eighty one. And whereas I am 
fully fati&fied witli fch&t fale and conveyance, and it required 
of me to ratify the tame, therefore I do berehy ratify and con- 
firm the find fale and conveyance in every article thereof, and 
to all intents and purpofes, Declaring that the faid difpolition 
ihall be as valid and fufficient with the iubject thereof, as if 
the faid writing were inierted heiein word by word. Where- 
anent, and concerning all defects that may be objected to it, 
or to this confirmation of the fame I difpenfe for ever. And 
I bind and oblige myfelf and my heirs and executors to war- 
rant this ratification to be valid and effectual to the faid D. E. 
and his heirs and aiEgnees at all hands and in every event. 
And I confent to the regiftration hereof, csV, in common 
form, 

A pupil below fourteen years of age cannot fell his land, nor 
can his tutors do it for him. The only way to accomplilh this 
where the eftate is burdened with debt, is to obtain a decree 
of fale before the court of feffion. The tutors carry on a pro- 
cefs for that purpofe, and the pupil's creditors and ncareft of 
kin arc called, to fee it found and declared, that there is a ne- 
cefiity for felling the whole, or fome part of the eftate, for 
payment of the debts. The court appoint the fale by public 
roup, and they adjudge the lands to the higheft offerer. 

If the difpo*ition is to be granted by an apparent heir, not 
yet entered and infefted in the lands, he cannot be properly 
defigned, heritable proprietor of the fubjccT:, but only fuch a 
relation to him who was hit ir;fefred, in this manner. 

Disposition by an Appakhmt Heir not entered* 

Know all men from me A. E. merchant in C. eUeft fon and 

apparent 
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apparent heir of the now deceafed D. B. mafon in E, my fa- 
ther, who was laft vefted and ieized in the lands aftermention- 
ed. Whereas, EsV. onward to the cbligement to infeft. Then 
fay, and in regard I am not infefced in the property of the laid 
lands and eftate, I become bound to procure myfelf to be in- 
fefted therein, without delay, and upon my own expeuce, and 
for this end I make and conilitute the laid F. G. himielf, or 

and each of them my procurators, 
to purchafe a brieve from his majesty's chancery, for obtaining 
me to be ferved and retoured heir in fpecial to my laid father, 
to proclaim the brieve, expedite the fervice, and return the 
fame to the chancery. And after this, to raife a precept and 
other writings necellary for infefting me in the faid lands, and 
to procure me to be infefted accordingly, in the moll fufficient 
manner. Aifo to do every other thing concerning this affair, 
which 1 might do myfelf if I were prefent, and which I will 
ratify and contirrm And my title being fo elfablUhed, I bind 
and oblige myfelf and my heirs and fucceffbrs, to infeft and 
feiie, EsV. in common form. 

If the difpofition of the land, is to be granted by a man, 
with con fen t of his wife, lhe ought to be io mentioned for her 
liferent, or other right and inter ell, and ihe fliould alio difpone 
exprefsly with him, and grant warranty, jointly and feverally 
with him. She fhould alio become bound herfelf, to ratify 
the deed in due form, whenever lhc is required to do it. 

And if the vaffal were to fell the feu to the fupcrior, he might 
grant a difpolltion and conveyance of it in this manner. 

Disposition by a Vassal to his Superior, 

Kmiv all wen from me A. B. of C. heritable proprietor of the 
lands after fpecirled. Whereas D. E. of F, the fuperior of the 
faid lands, has paid to me a certain fum of money as the a- 
greed price of the laid fubjefts, of which I difcharge him for ever. 
z I'heref<jve I have fold and difponed, and do hereby fell and dif- 
pone to the faid D. E. and his heirs or aflignees whomfoevcr, 
abfohitely and irredeemably, all and tubole my eftate and lands 

of 
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of G, with the houfes, rnoffes, wood;, mill and multures, faU 
mon fiiaing, and tithes both parfona^e and vicarage with the 
pertinents and priviledge cf all thefc fubjects lying in the parifh 
of II, and ihire of I, and at prefent poffeficd by me and my 
tenants. Alfij ail right and intcrcft, which I have or my fuc- 
cefTors may claim to the faid lands and eftate, and others, in 
tunc to come. And that I may be ahfolutely diverted of the 
property and the fee of ihe faid fabje&s. I hereby muke and 
conititute 

and each of them my lawful and irrevocable 
procurators, for ntc and in my name, to refign and furrender, 
as I at prefent, tfg/Sgjfy give up and furrender ail and whole my 
faid eftate and lands of C. £5V. (infert them as above mention- 
ed) and ail right and iutereft, v/iikh I have, or that my fuccefTors 
may claim to the faid fubjects in time to come, into the hands 
of the (aid D- E. and in his favour, the effect that my righc 
of property being confoiidated in his perl on with his own right 
of fupcriority ; the bods and others above refigned may re- 
main and abide with him and his above named, abfolutely and 
irredeemably, in all time to come* And thereupon inftru- 
ments and documents to call for and receive, and in general to 
do every other thing relative to this affair which I might do 
if prefent, and which I wiil hold firm and ftable without revo- 
cation. And I bind and oblige myfclf and my fucceflbrs to war- 
rant and maintain the faid lands and others to the faid D. E. 
and his above named, at all hands, and in every event. Alfo to 
free and relieve t\*c laid fubjefts of all public and private burdens 
and duties what foe ver, wherewith they are affected at the date 
of this deeti, which is the term of his entry to the pofTeffion 
< f the fame. And I cede and afilgn to them all the writings 
and fecurities of the faid lands and eftate granted to me or my 
predeceflbrs or authors, with all that has followed, or may 
rollow thereon ; alio the rents and profits of the faid lands, 
from and after this date with all action competent to me for 
the lan.e. Binding myfclf and my fucceflors to warrant this 
nffignatjon to the writings, at all hands \ and to the rents, 
from my own fact and deed. And I have herewith delivered 

up 
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up to the faid D. E. the writings of the hid lands conformable 
to an inventory thereof fublcribed by me, in order to be kept 
and uied by him as his own evidences in time to come. And 
I conient to the regiftxatlon, c5V. in common form. 

In this example, there is not an obligation to mfcfc, nor a 
precept of feiiin, becaufe the deed is in favour of the fuperior, 
who is always infefted in the fubjeft, as well as the vafiah 

This conveyance or refignation is completed by an infrru- 
ment of refignation, under the hand of a notary, and regifttrr- 
cd within lixty days after its date. The form of which, the 
notary employed will give. 

After g ; ving an example of a deed by the vailul in favour of 
his fuperior, we may take one by the latter, of the fuperior i- 
ty in favour of the vaffaL 

Form of a Disposition of the Superiority in favour of 

the Vassal. 

Know all men from me A. B. of C. fuperior of the lands and 
others underwritten. Whereas D. E. of F- heritable proprie- 
tor of ttofe lands, hath made payment to me of a certain fum 
of money, as the price of the fubjeft after difponed, of which I 
difcharge him, Therefore I have fold and difponed, and I do here- 
by fell and difpone to the faid D. E. and his heirs and afiignees 
whomfoever, abfolutely and irredeemabV, all and whole the 
lands and cfbte of G, lying in the pariih of H. and fhire of 
I. and at prefent poflciled by the faid D. E. and his tenants, 
with the houfes, woods, falmon fifhing, mill and multures, 
and the tithes both parfonage and vicarage, and the privileges 
and pertinents of the whole. In the fee of which the faid D. 
E. ftands vefted and feized, holding the fame of me as his im- 
mediate fuperior thereof. Aifo all right and title, both of pro- 
perty and iuperiority, which I have, or that my fucceilbrs may 
claim to the laid fubjefls in time to come. And I bind and 
oblige myfclf and my fucceilbrs to infeft and ieife the iVid D. 
E, and his above named in the faid lands and ellate, and o- 
thers above difponcd, upon their own expenfe, heritably and 

irredeemably. 
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irredeemably. And that by a" fingle infeftment only, to be 
holden of the king and his royal fu cceflb rs, by the fame tenure, 
and as freely in all refpects as I at prefent hold or might have 
holden the faid fubjects myfelf. And for expediting the faid 
infeftment by reftgttatioHy I make and conftitute 

and 

each of them my lawful and irrevocable procurators, to 
refign and furrender, as I now rtfigfty give up and furrender 
all and whole (here mention the lands again) and all right and 
intp reft both of fuperiority and property which I have or which 
my fucceffbrs may claim to the faid fubjec"ts* Into the hands of 
our fovereign lord the king, or his royal fucceflbrs, my imme- 
diate fuperior of the faid lands and eftate, or of his commifTi- 
oners having power to receive resignations in bis name ; In fa~ 
vour of the faid D. E. and for new infeftment to be rcaffigned 
to him and his above named, in due and competent form. 
And thereupon, inftruments and documents to call for and re- 
ceive, and in general to do every other thing relative to that 
affair which I might do myfelf if prefent, and which I will 
hold firm and ftable, without revocation* I alio bind myfelf 
and my fucceflors to warrant and maintain the faid lands and 
eftate and others above difponed, to the faid D. E. and his a- 
bove named, fo far as concerns the fuperiority of the faid fub- 
jefts, at all hands and in every event. I farther affign and con- 
vey to him and them, all the writings and fecurit'tes of the 
faid fubjects, with all that hath followed or may follow there- 
on* Likewife I renounce and convey to the faid D. E. and 
his foreftid, the feu duties and other prestations fpecified in 
the returning claufe of his infeftment, concerning the fee of 
the faid lands, both what are bygone and unpaid, and what 
are to come, for ever. Binding myfelf to warrant this affig- 
nation to the writings at all hands, and to the feu duties and 
other preftations, from my own fait and deed. Moreover, 
I have herewith delivered up to the faid D. E. the writings a- 
bove affigned, according to an inventory thereof fubferibed by 
me, in order to be kept and ufed by him, and his forefaid, as 

their 
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their own evidences in time to cume* Further more 7 I defir$ 
and im power you 

and each of yuu my bailies in this behalf fpec> 
ally conftiuned, to pafs to the ground of the faid eftate anS 
deliver to the fcid D, E> heritable ftate and feifin, with re- 
al, actual and corporal poiTeffion, of all and whole the lands 
and eft rite and others before enumerated, by delivering to him 
or his attorney in his name, bearer hereof, a little earth and 
itone of the ground of the faid lands, the clap and hopper of 
t'u: mill, net and cobie for the fifhing, and an handful of 
gr'afe and torn lor the tithes, as the cuitom is in the like cafe 
for vvhich this fTiall be your warrant. And I confent to the 
^fcgtfti ition hereof, &c. in common form. 



The uliarity of this conveyance, which differences it from 
a du n of the feu, before fpeciiied, is this. The difpon- 
er is : M as the fuperior of the lands, and the difponee, 
as a] :d in the property. And the granter gives o- 
ver ail f fuperiority, feu duties and other preftati- 
ons, a "y. To be holden by one infeftmenr, 
of the k i .11 r.tion and conveyance is com pleat- 
ed by ink. tnd an inftrument of feifin, in the firft place, 



and then by a charter of confirmation from the crown. Or 
the valid may fi* : refign the fubjecT: into the hands of the 
crown, by the barons, of exchequer, and then takeout a char- 
ter of refign at ion, and be thereon infefted. 

Jf the feller? or difponcrs of a fubjedl be focietys, or bodys po- 
tic, fitch as corporations of royal boroughs, or of the trades or 
companies therein, the difpofitkms or conveyances are granted 
by the reprefentatives, or managers of the focieties, for them- 
feives and the reft of the fociety. Such as the magiftrates for 
boroughs, and the deacons and boxmafters for the corporati- 
ons. On fuch oc cations the purch«afer fhould have an extract 
of the aft of the town council, or of the corporation, by which 
the reprefentatives are authorized to fell and difpone the fub- 
jeel, in the name of the community, ctherwrfe he cannot be 
fure that they are impowered to do fo. And he being fatisS- 

E ed 
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ed of this and of other proper matters, he ttiay rttzivt a d\f- 
pofition of the following or the like form. 

I)isroMTioN bp tkt Magistrates of d BoRotfGH to & 

PufcCHASLR. 

Knozv all men from us A. B. Provoft of thfi royal borough 
of C, D. E. and F. G- bailie.-, H- I. dean of guild, and K. L 
treafbrer of the faiti borough, for ourfelves and as reprefentvng 
the other members of the town council, and alfo the whole 
body and community of the faid borough, heritable proprietors 
of the fuhjeft after djfponed. Whereas the faid town council, by 
their aft of date thefifcecnth day of March laft, authorifed and 
impewered cs to make the fale and grant the conveyance un- 
der written, of which aft an extraft is herewith delivered. 
And whereas IVL N. merchant in O. hath paid the faid K. L. 
treafitrer, for the behoof of the faid town council and commu- 
nity, the fum of one thoufand pounds lawful money, of which 
we difchar^e him, Therefore we for ourfelves, and as reprefen** 
tatives aforefatd, have fold and difponed, and we do hereby 
fell and difpone to and in favour of the faid M, N*. and his heirs 
and affignees whoffcfoever, abfolutely and irredeemably, the 
the land and effate of P. belonging to the faid borough and 
community of C. lying in the parifli of and fhire of R. and 
poflefled by the faid town council and their tenants, Alfo the 
houfes, woods, pertinents, and privileges thereof; and all right 
and intereft which we, or the faid town council and communi- 
ty have, or may claim to the faid fubjefts, in tir&e to come, af- 
ter the term of whitfunday next, which is the time of his en- 
try to the poffeffion of the faid fubjefte. And wc bind and o 
blige ourfelves, as reprefentatives aforefaid, and the faid town 
council and our fucceflbrs in offirc, to infeft and feife the faid 
M. N". and his above named, in the faid lands and cftate with 
the pertinents, upon their own expence, heritably and irredeem- 
ably j and that by a fingle infeftmcnt only, to be holden of u> 
and the faid town council, and our fuccefibrs in office, in feu farm 
and heritage, for payment of ten pounds lawful money yearly, 

at 
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at the term of whlifunday each year, in name of feu duty, an4 
doubling this at the entry of each heir and lingular fuccerlbr, 
in full of all duties and lervices, which we or the fa id town 
council or our iucccfibrs in office may claim or demand for the 
faid fub/ects. Providing however, that no heir or Angular 
fucccfibr ihall ftand out unentered in the faid lands and others 
for more than two years after the time of his predeceffors death, 
or conveyance of the fubj efts, under the penalty of thereby for* 
feiting and lofing the faid fubjefts to the faid town council and 
community, without redemption, purgation or declarator. And 
we bind ourJel ves and our fucceflbrs in office, and the faid town 
council and community to warrant and maintain the faid land and 
eftate to be good and fuflicient to the faid M. N. and his fore- 
faid at all hands, and in every event- We alfo for ourfelves, 
»nd as reprefexitatives aforefaid, delire and impower you 

and each 

of you our bailies, to this effect fpeciaily conftituted, to pafe 
to the ground and deliver to the faid M- N. heritable ftate and 
fcifin, with real, actual, and corporal poflfeffion of the land and 
t ftate with the pertinents above fpecified, by delivering to him 
pr his attorney in his name, bearer hereof, a little earth and 
ftone of the ground of the faid lands, as the cuftom is in the 
like cafe. And for fo doing, this precept ihall be your fufhei- 
«nt warrant. Then the claufe of regiftration and of tubferip- 
tion. 

The vafial or receiver of a charter or difpofition may take it 
in favour of hiinfelf and his wife, in conjunct fee and liferent 
for her liefrent ufe, if ihe furvivc him and to the heirs of 
their marriage in fee. This is called a einjunEi fee f and it may 
run in this manner. 

Disposition to a Man and his Wife in Conjunct Fee 
and Liferent, and to their Son in Fee. 

Krww all men from me A* B. proprietor of the land after- 
mentioned. Whereas C. D. hath paid to me a certain fum of 
sioney, as the agreed price of the faid fubject, of which I dff- 

E 2 charge 
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charge h!:n. Therefore I have fold and difp^ned, and T < 
fell and difyotte to him and E. V. his fpoufe in conjurO K< .■ \4 
liferent, and to the longeft liver of them, and aftci 
ceafe, to G. D. their fon, his heirs or affignees 11 
heritably and irredeemably, ail and whole 1 , deft e 
hind and eftate in the particular manner of Gfuarion r nd 
fefiion, as before exemplified) with all ri^ht an c» 
And I bind and oblige myfelf, EsV. to ve/} and fitjl } 0, 
D. and E. F hi conjuft fee and liferent, and the i v- 
er of them, and after their deceafe, the faid G» D. t nij 
Ufa* in common form 

In deeds of this kind, the hufDand frequently rcfen to 
himfelf, full power and liberty, without the corifent of hi^ Ce 
or fon, to alter the deed, and to difpofe of the land, or i r- 
den it with debt, in any manner he mail think fit, not with* 
fbnding the provifion and conveyance in their favour. A d 
when this is to be the cafe, the difpofitive claufe, may begat* 
with a reference to it in general, as ; heritably and irreOeema- 
b!y, under the refervation after exprefied, all and whole, &c* 
And the claufe itfelf may be mentioned either in the procura- 
tor of refignation, or precept of feiiin, referring from the 
one to the other. And fuch a perfon may exercHe the refer- 
virion and faculty when he pleafes* 

, A hufband has right to the rents, and to the adminiftration 
of his wife's eftate, and it is fubject to bis debts during her or 
his life ; but one may convey a land eftate to her effectually, 
fo as to be free both of his debts and management afteT this 
example. 

Pjs-f option by an Uncle to his Niece, a Married Wo- 
m an, to be free of the Husband's Deeds and Debts. 

Know c4t men from me A. B. proprietor of the land and e- 
ftate after mentioned, that for the love and efteem which I 
bear to C» D. my niece, fpoufe of C. F. I have difponed and 
conveyed, as I at prefent difpvnc and convey y on the condition 

. after 
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after fpecified, to the find C, D. and to her own neareft heirs 
and afllgnees whomfoever, absolutely and irredeemably,-*// and 
whoU) &fc. with all right and inter eft, tsV. And I bind and 
oblige myfelf to veft zndjeifi the faid (J. D. Ssfa And for ac- 
compliihing the faid infeftment by refignation, £5V. to refign, 
ci*V 3 into the hands , C3V, in doe and competent form, ProvU 
ding always, as it is hereby provided and declared, and appoint- 
ed to be inferted in the infeftment to follow hereon, tliat the 
laid E. F. her b nib and, Ihall have no concern whatever with 
the reins and profits of the faid land and eftate, on account cf 
the hufbands right and power, the courcefv of Scotland, or a- 
ny other title whatever, and that the fame lhall neither be lia- 
ble to his deeJs, nor debts, nor the diligence of his creditors, 
now or in time to come, but that fhe ihall have thefole power 
and management of the whole, as if me were not married. 
And thereupon, inftruments and documents, EsV, in common 
form. 

We might alfo notice here deeds of entail, or tailzies ; but 
it were well for 1 this commercial country, that tailzied eftates 
were lefs frequent or fewer in number than they are ; or that 
there were a method of breaking the entails in the courts of 
law as they do in England* Creditors have often been enfnaiv 
ed and put to great lofs by the proprietors of fuch eftates run- 
ning into debt, and not having moveable effects at their death 
Jufficient to pay the debt. 

And if the proprietor of any eftate will difpofe of it, why 
ihou!d he be re {Trained. 

However we may fet down an example of fuch a deed for 
the fake of information* 

A Deed of Entail. 

Know all men from me A, B, heritable proprietor of the land 
and eftate aftermentioned. Whereas I am refolved to continue 
my faid eftatu and inheritance with my own children and pof- 
terity, and my other near relations, as much, and as long as 
may be, Therefore I have difponeti and ccmyeved, us I do here- 
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fey, under the refervations and conditions after fpecined, difi> 
feme and fonvty to C. B. my fon, and the heirs whom foe ver 
procreated of his body, who failing, to my other heirs of tail- 
zie and provifion aftermentioned, heritably and irredeemably! 
all and *whole> life, with ail right and intereft, ts'c. And I 
hind and oblige myfelf and my heirs, as well male, 3s of line, 
tailzie, conqueft, or proviiion, and all others my fuccefTors 
whomsoever, jointly and feverally, renouncing the benefit of the 
order of difcuffing them, under the limitations and conditions af- 
ter fpecified, to inftft and feife the (aid C B* and his above named, 
who failing, cay other heirs of tailzie and provilion aftermenti- 
oned, in the faid lands and eftate, heritably, EsV. And for 
expediting the faid infeftment by refignation f is'c* in favour of 
the faid C. and for infeftment to be made and granted to 
him, aud the heirs whomfoever of his body-, who failing, to 
any other heir male procreated of my body ; and the heirs 
whomfoever procreated of his body ; who failing, to the heirs 
whomfoever procreated of my body, and the heirs whomfoe- 
ver procreated of their bodies. The eldeft daughter, or heir 
female of the faid C. B. the inftitute, and of all the fubftitutes 
throughout the whole tailzie, having ftill the pre-eminence, 
and fucceeding without divifion. Who failing, to C. B. eldeft 
fon of F- B- my brother german, and the heir male of his bo- 
dy i who faying, to G. B. fecond fon of the faid F. B. and the 
heir male of his body, who failing, to the heir male of the faifl 
F- B- to be procreated of his body, and the heir male of that 
heirs body \ who failing, to the eldeft daughter or heir female 
of the faid F, B. and the heir male of her body ; who failing, 
to the eldeft daughter or heir female of the particular heir ap- 
pointed to fucceed on the failure of the dependents of my own 
body, and the heirs whomfoever of her body j and failing all 
thefe, to any perfon or perfons who fhall be nominated and 
called to the fuccefiion by a writing nndcr my hand, at any 
time hereafte? ; and in cafe of no fuch nomination ; to my 
own neareft heirs or ?flignees whomfoever, abfolutely and ir- 
redeemably, in due and competent form- Referving always 
to myfelf, my liferent of the faid land$or eftate, and referving 

to 
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to H. I. my fpoufe her liferent of fuch parts of the fakl eftato 
as ihe is infefted in* Referving alfo to myfelf power and 
berty, at any time in my life, not only to alter this deed of en* 
tail j by inverting the courfe of fuccefllon hereby prefer ibed, 
in any manner I lhall think fit > but alio to fell or difpofe of 
the faid land and eftate, in whole or in part, as I fhail be in* 
dined ; and to do every other thing concerning the fame which 
I might have done before granting this deed. I alfo provide 
and declare, that the faid G. B. and the other heirs of entail 
above fpeciiied, fhall be obliged to fulfil all the obligations, 
and to pay all the debts which I fhall be bound for at the time 
of my deceafe j particularly, the provifions of my younger 
children, in terms of the feveral bonds of provifion made 
by me to th«rn. And that in cafe th£ right of fuceeflion 
fhall at any time after this, fail to the female heirs, 
thd eldeit female (hall always fucceed without divifion, and 
exclude her lifters from being heirs portioners with her ; 
and fhe, and her hufband, and their heir who is to fuc* 
etfed to the forefaid eftate, fhall be holden from that time 
forward to affiime and ufe the furname of B, if they were calk 
ed by another name, and to bear the arms of that family in 
all time thereafter- And that it fhall at no rate be allowable 
for the faid C B. or any of the fubftitutes, to fell or difpofe 
of any part of the faid inheritance, or to contract debt, or do 
any other deed whereby it may be affected, burdened, adjudg* 
ed, or evicted from fucceeding members or heirs, or their 
hopes of fuccefiion thereto in any way evaded. And if they 
do in the contrary, it is declared, that the deeds of contravene 
fion fhall be abfolutely void and null, and of no ftrength in 
law, or effect what foe ver, fo as to attach the faid eftate alio 
that the contraveencr and the heirs of his body fhall thereby 
forfeit his right and pofTemtm of the eftate, and the fame fhail 
fall and belong to the heir next in the fubftimtion, who imme* 
diately on the back of the contravention, may commence a de- 
clarator thereof, and ferve heir to the perfon who died la ft in* 
tefted with the eftate, paffing by the contraveener, without re- 
prefenting him, or being any wife liable to fulSl his obligations* 

Nc vert h clefs s 
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Neverthelefs, it fliall be allowable for them to fell and tiiipoie 
of as much of the furefaid land and eftate, as fliall be neceflary 
to pay the debts refting by me at my death ; provided they do 
no more. And it is declared, that the heir at the time may 
provide his ipoufe or hufband to a liferent annuity of one hun- 
dred pounds lawful money, which 1 appoint to come in place 
of the tercc, or court tfy, to which they might have been o- 
rhcrwife entitled, and to which annuity the faid legal liferents 
are hereby exprefdy refmcted. Laftly, it is enacted, that thefe 
irritant and refolmive claufcs fhall be adjected to the invefti- 
ture following hereon, and repeated in all the after conveyan- 
ces, retours and infeftments of the lUd tailzed eftate, as the 
fame fhall pifs from one member to another; and that the 
the failure fhall import a contravention againft the omitter and 
his heirs, fo as to make the inheritance fall to the fubftitute 
next in order by the courfe of fucceffion above prefixed, who 
may from that time forward, fue for a declarator of the delin- 
quency, and eftabliih his right in manner above enjoined. And 
thereupon, inftruments and documents to call for and receive, 
t5V. Moreover I hereby cede and afiign to the fa id C. B. and 
his above named, who failing, as aforefaid, all and fingular 
charters, Esfe Atfo the rents and profits, And I dciire 

and impower you 

and each of you my bailies; &c* but always un- 
der the refervations conditions and qualifications above related, 
which are here holden as repeated and exprefied. For which 
this fhall be your fufficient wan ant. Then a claufe of regiftra- 
rion in the regiftcr of tailzies, for publication, or others com- 
petent, and of fubfeription in common form- 
So that we fee a tailzie or entail is the fettlement of a land 
eftate, on a long feries of heirs, fubftituted one after another. 
It has its name from tailier, to cut, becaufe the lineal fucceffi- 
on at common law, Is cut off in their favour. The perfon firft 
called in the tailzie, is the infticute j the reft, the fubftitutes 
or heirs of tailzie. 

Tailzies arc either fimple deftinations, or with prohibitory, 
claufes, or with prohibitory, refolutive and irritant claufes. 

The 
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The firft is of no force in favour of the heirs who might fuc- 
ceed. Tailzies with prohibitory claufes, declaring that it ihatl 
not bi lawful to the heirs to contract debts, or fell the lands, 
prevent the heirs from aliening gratuitously. But the members 
of entail may contract debts or fell the efhte for onerous cauf- 
es. But in the third fort, where the tailzie is guarded with irri- 
tant and resolutive clau.fes, as in the example gt^an above, the 
ellate cannot be carried off by the debt or deed of any heir, in 
prejudice of the fubftitutes. Tailzies muft be regiftered in the 
public regifter for that purpote, in order to make them effec- 
tual. 

Tailzies are ftrictly interpreted, and nothing in their favour, 
is inferred by implication. Rights may be acquired by one in 
name of another, as by'a tutor for his pupil, a curator for his 
minor, a factor for his conftituent, and the like. The ftyle of 
fuch runs in this manner. In confideration of the fum of 
paid to me by C. D. tutor to E. F, in the name and behalf 
of his faid pupil, of which I difcharge himj &c. I have fold 
and difponed, and do hereby fell and difpone to the faid E. F* 
without mentioning the tutor again, except when the de- 
livery of the writings, is fpecified. They are to be mentioned 
as delivered up to the tutor for his pupil. And fo, in the cafe 
of the minor and conftituent. 

In the fame manner, where the right is acquired by a foci- 
ety or incorporation, the pric^ is faid to be paid in by the trea- 
furer of the fociety, or boxm after of the incorporation, on be- 
half of the community j and the difpofitive claufe, and other 
claufes of the conveyance run directly in name of the fociety 
itfelf, or of the rnagiilrates of the borough, and their fucceflbrs 
in office fur themfelves, and as reprefenting the town council 
and whole community j or of the deacon and boxmafter ofthe 
incorporation and their fucceflbrs in office, for themfelves, and 
in behalf of the other members* 

If one were to make over his eftate to his creditors 3 or truf- 
tees for them, the deed or difpoiition would proceed, on the 
narrative that he owes fundry debts, which he is not able to 
pay, conformable to a lift thereof, and of his creditor^ fub- 

F fcribed 
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fcribed by him, and herewith delivered \ and he being willing 
to give payment, and fotiifaction to the utmoft, he difpones 
and conveys to A. R. and C. three of his creditors and to any 
two of them accepting, and to the furvivor of them, for them- 
felves, and as truftees for his other creditors contained in the 
faid lift, equally and proportionally, all and whole, Then 
the obligation to infeft, and the procuratory of resignation, to 
the words, abfolutcW and irredeemably, in due and competent 
form. When, any conditions, or mode of management, which 
are reafonable, or agreed on, may be added. Such as the re- 
servation of any liferent on the eftate, or the preferable value 
of it, out of the price ; and power of felling ihe cfr^te by pub- 
lic roup or private bargain, as foon as may be, and to apply 
the free price, after deduction of expenfes, to the payment of 
the debts. And to prevent law pleas and expenfe, that the truf- 
tees fliaU fubmit every thing to the deciiion of one or more ar- 
biters. Alio that the truftees fhull not be charged with omif- 
fions, but for ;i,: ;;l1 intermeddling; nor for one another, but 
each for himfelf. That the purchufer is to have no concern 
with the application of the price, but i* to pay it down limply, 
and depend upon the difponer and the truftees warranty. And 
fo, the procuratory of refignation, and the other claufes of the 
deed proceed in common form. 

Having fo far treated of abfolute rights of land, lying in the 
country, without the territory of a royal borough, which is of 
a feparate holding, we may now take an example of the form 
of a difpofition, or conveyance of a tenement lying within a 
royal borouh. 

Disposition of a Burgal Tenqiknt. 

Know all men from me A. B. merchant in C. heritable pro- 
prietor of the ftibjeft after difpencd. Whereas D. E. Ma fan 
in F. hath paid to me a fum of money, as the agreed price of 
the faid fubjee\ of which I dife barge him, ^herefpn I do here- 
by fell and diipone to him, and his heirs and aflignees whom- 
foever, abfolutely and irredeemably, all and whole my land, 

or 
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or tenement of land and houfes, lying within the royal borough, 
of G. on the north fide of the highitreet thereof, by weft the 
market crofs, and bounded with the tenement of H. on the 
eaft, the laid ftreet on the Couth, the tenement of L on the 
weft, and the public paflage of the laid borough on the north- 
Alfo the privileges and pertinents of the fald tenement, and 
all right and intereft which I have or may claim to the laid 
fubjce~r, to time to come after whitfunday next, whieh is 
the term of his entry to the poll efl ion of it. Which tenement 
belonged to P. O^who difponed the lame to me. And I bind 
and oblige myfeif, and my focceflbrs to veil and feife the fa id 

D. E. and his above named on their own expenfe, in the fhid 
land or tenement, with the pertinents, To fa hofden of the 
king, in free burgage, fee and heritage, for payment of the du- 
ties, and performance of the for vices ufed and wont. And this 
by refignation as aftermentioned. And for that purpofe, I 
make and constitute 

and each of them my procurators, to refign and 
furrender, as I now refign, give up and furrender all and whole 
my faid land, or tenement of land and houfes, with the privi- 
leges and pertinents, and all right and intereft which I have 
therein, Into the hands of any of the magi ft rates of the faid bo- 
rough at the time, as into the hands of the king, my imme- 
diate fuperior thereof; in ftrooufoi the faid U. E. and for new 
infeftmcnt of the fame to be made and granted to him, and 
his forefaid, heritably and irredeemably, in due and compe- 
tent form. And thereupon, inftruments and documents to 
call for and receive, and to do every other thing which I might 
do myfeif, if prefect, ::nd which I will hold firm and (table, 
without revocation. I alfo afiign and convey to the faid D. 

E. and his above named, all the writings and fecurieties of the 
faid tenement, which I have, or am entitled to, without any 
refer vat ion or objection. And I bind myfeif and my fucceftbrs 
to warrant and maintain the faid tenement and pertinents, with 
the writings thereof, to the faid D. E. and his fucceflbrs, at 
all hands, and in every event ; alfo to free and relieve the faid 
fubjefi of all public and private burdens and debte, with which 
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the fame fhali be affected at the faid term of his entry to the 
poffefllon. And from that term, I affign to him all the rents 
and pro6ts of the faid fubjeft, and bind myfelf to warrant this 
from my own fail and deed. And I have herewith delivered 
to the faid D. E. a fufficicnt progress of writs and title deeds 
of the faid fubjcctSj for forty years, in order ro be kept and 
ufed by him and his above named, as their own evidences in 
time to come. Then follows the claufe of registration, and 
of fiibfcription, in common form. 

Upon a difpofition of this kind, the purehafer, or receiver 
muft be infefted by one of the magiftrates, and the town clerk 
as notary. And the inftrument of fcifin muft be regiftered in 
the town clerk's book or regiiler of feifins for the borough, wi- 
thin fixty days after the date. 

The principal difference between the form of a difpofition 
of land in the country, and that in a royal borough, is this. 
The former has a precept of fcifin for infefting the receiver, 
which the tatter has not, as feifins within boroughs pafs always 
by refignation^ 

The hft thing to be noticed concerning the four forts of 
holdings aforementioned, is that called a fortification* It is fo 
named as being a right to a, dead hand, or in mortmain, which 
never returns to the donor, and yields no casualties to the fu-r 
pcrior, more than a dead man's hand can perform fervice** 
The vaflM in thjs cafe* b^ing a corporation, never dies, and 
they cannot transfer the fubjecu to another. Lands may at 
this clay be mortified to any lavfui purpofe, either by blanch 
or by icu holding, and the conveyance d'uTers in Dotting from 
a common conveyance of land, but in this, that the receivers 
-are a corporation, inftead of a fingle perfon, Unlefs there be 
any fpecial conditions, and :hei> they mutt be mentioned. 

Deed of Mortification, 

Kn&w men from me A, B. of C, heritable proprietor of 
the lands aftei mentioned, that 1 have given and difponed, as 
J do hereby give, difpone and convey to Mr D. E. miniftcr^ 

and 
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and F. G. £flV- ciders of the church of E. and to their fuccef- 
fors in the miniftry andelderfhip of that church, for behoof of 
the poor and needy of the parifh of K. abfolutely and irre- 
deemably! all and whole, tsV. ^here defcribe the lands.) With 
all right and and intcreft which I have, or that my fucceflors 
may clain* to the faid lands in time to come. In which lands 
and pertinents I bind and oblige myfelf and my fucceflbrs to 
veft and feifc the faid Mr D. E. izc. And for obtaining the 
faid infeftment by reiignation, C5V. in due and competent form. 
Providing however, that the rents and profits of the faid land, 
ftiall be applied by the faid minifter and eiders yearly, to the 
relTef and maintenance of the poor and needy houfekeep^rs, 
and other indigent perfons, who ar the time refide in the faid 
parilh, and cannot procure a living by their own znduftry. 
And thereupon, inftrurnents and documents, tfrV. And I af- 
ligo and convey to the faid minifter and elders and their fuc- 
ceflbrs in office the writings, tjrV. and the rents, c5V. in cora- 
mon form. And I bind and oblige myfeif and my fucceflbrs 
to warrant and maintain the forefaid lands, writings and rents 
to the faid minifter and elders, and their fucceflbrs in office, 
againft all fails and deeds to be done by us at any time hereaf- 
ter, in prejudice of this alienation. Then follows the delivery 
of the writings, the precept of feifin, and regiflration, feV. in 
common form. 

This deed and alienation is completed by infeftment as in o- 
ther conveyances. 

The vaffal, or proprietor of land, having acquired full right 
and title thereto, may difpofe of it in fundry ways. He may 
contract debt upon it, and grant heritable fecurity for payment. 
Or he may allow the fame to be adjudged from him by a de- 
cree of tike court of feffion for fecurity and payment. In the 
firft cafe, he grants a wadfet, or a heritable bond on the lands. 

Contract ^Wadset of Lauds. 

It is agreed and contracted between A. B. of C* heritable 
pioprietor of the lands and others aftermcmioncd, on the one 

part, 
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part, and D. E. merchant in P. on the other, to the follow- 
ing etTr'ch Whereas the fa id D. E* hath advanced and paid 
to the faid A. B. the fnm of one thonfand pounds lawful mo* 
ney, of which the faid A- B. discharges him, Therefore the faid 
A. B. hath fold and difponed. and now fells and difpones to the 
faid D. E. his heirs or fcffigffees wboiilfdeVer, heritably, but 
under reversion as after fpeeified, all and iukole the faid A. B's 
lands and eftate of C, (here defcribe the lands from the pro- 
prietors infcftnient) and all right and intereft which the faid 
A. B. has or may claim to the faid lands and others-during the 
non-reiiemption. In *u>hich lands and others, the faid A, B. 
binds and obliges himfelf, and his fucceflbrs on their own ex- 
penfe, to veft and fife the faid D. £. and his aforefaid heri- 
tably 5 and this by two infeftments and manners; of holding, 
oiv2 to be held of the (aid A. B. and his heirs in free blanch, 
for payment of a farthing, lawful money, at whitfunday yearly, 
if the fame be required only ; and the other to be held of the 
faid A* B's immediate fuperior of the faid land by the fame te- 
nure, which his felf holds of him. And for efl r ec~hnting the 
faid infeftmcnt by rfignathr^ the faid A. B. makes and confti- 
mtes 

and each of them h;^ lawful procurators, for him, and 
in his name to refign and furrender, as- he now hereby refgns^ 
gives up, and furrendcrs all and whole his forcfaid lands and 
c irate of C. with the pertinents and privileges thereof) and 
all right and intereft, which he has to the fame, Into the 
hands of his immediate lawful fuperior, or of his commiflioner 
•having power to receive refignations in his name, in favour of 
the faid D. E. and for new infeftment of the fame to be made 
znd granted to him and his above named, heritably and un- 
der rcvcrfion as after fpecified. And thereupon, inftruments 
and documents, to rail forj and receive, and in general,: 
to do every other thing which the faid A, li. might do, if preJ 
fent, and which he will hold firm and ftable without revocatv 
on. Which hinds and others above dcfigned, with the perl 
osxits, the faid A« B. binds and obliges himfelf and his afo* 
fw& to warrant to the faid D. E. and his fuccefTors, at all ha^ \ 
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and in every event, during the non-redemption. And he binds 
himfelf to free and relieve the fame of all public and private 
debts and burdens, with which they Ihall be attested at Mar- 
tinmns next, being the term of the laid D. E's entry to the 
poffeffion thereof. And if it pleafe the faid D. E. to hold the 
mfeftment of the grantcr, in that cafe the faid A. B. obli^eth 
himfelf and his fucceiTbrs, to receive the fn!d D. E. and his a- 
forefaid, vaflals to them in the fame, without any competiti- 
on or gratuity to be paid on that account ; and alio to difpone 
in their favour the cafualties of relief, nonentry, and all other 
cafualties whatever, that fhall fall into their hands; as fuperiors 
of the laid eftate. And the (aid A. B. afiigns and conveys to 
them all the rents and pruJils of the faid land and eftate for 
the crop and in- time to come after the faid tern; of entry. 
Which aflignation he binds himfelf and his aforefakl, to warrant 
again ft his own facts and deeds in "prejudice thereof, dud as 
it is agreed t that the faid D. E. is to take his hazard of the 
rent of the lands, for the intereft of his money, without min- 
ding any accident that may fall in tlietray. And as he is to fa- 
tisfy the public burdens affecting the eftate from the time of his 
entry, daring his poiTefllon; fo it is agreed, that he ihall have the 
full rents and profits of the eftate, without any abatement on 
account of the excels wherein the lame may happen to fur- 
mount the intereft of the aforefaid fum ; any law to the contra- 
ry notwithstanding. And, in order to afecrtain the value of 
the houfes on the faid lands, at the entry of the faid D. E. 
and at the time of redemption, it is agreed that they fhall be 
furveyed and appretiated by two ikilful men, of whom one is 
to be chofen by each party, at the forefaid periods, and that 
the faid D. E, Ihall be bound to n paS* and leave them in a 
condition as good as that in which he received then), and if 
they be better at the redemption, than at the entry, the faid 
D. E. lhatl have right to the furplus value, provided the over- 
plus do not exceed Thirty pounds lawful money, Mov co- 
ver \ at whatever time the faid D. E. fhall defire to have his 
^ money returned, the faid A. 13. binds himfelf and his forefaid 
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a fifth part more in cafe of failure. Requisition however being 
made in the firft place, forty days preceeding the time at which 
the faid D. E. intends to have the money. In the mean time 
it is enacted, that no diligence, perfonal or real, following on 
this deed, mall weaken or invalidate the prefent fecurity, but 
that this infefrment fhall continue in force and effect, till the 
redemption be accomplifhed. Laftly, the faid A. B. defires 
and requires you, &c. (a precept of feifin in common form). 
Providing always, that the lands and others above defigned, 
be redeemable by the faid A* B. his heirs or fucceflTors, on pay- 
ment to the faid D. E. or his above named, at martin mas next 
year, or at any other whitfunday or mar tin mas thereafter, of 
the above mentioned principal fum of one thoufand pounds 
lawful money, and of the expenfe of the infeftment, or of dili- 
gence done for operating payment of the faid fum, or in ma- 
king reparations on the forefaid houfes \ providing that this 
laft article do not exceed the fum allotted for that end, with* 
out any previous premonition to be made for that purpofe. 
And providing that this contract, or an extract thereof, or of 
the fehln to follow upon it, ihall ferve as a fufficient reverfion 
for that effect; any law or practice to the contrary notwithstand- 
ing, (claufe of regiftration, and of fubfeription) 

A wadfet, from wad or pledge, is a right, by which lands, 
or other heritable fubjects, are conveyed in pledge by the pro- 
prietor or debtor to his creditor, in fecurity of debt. Like o- 
ther heritable rights, it is perfected by feifin, or legal poiTelE- 
on. The granter of the wadfet, who has the right of redemp- 
tion, or reverfion, is called the reverfer. The creditor who 
receives the pledge or wadfet, is called the wadfetter* 

"Wadfets are now commonly made out in the form of mutu- 
al contracts, in which one party fells the land, and the other 
grants the right of reverfion, as in the example above fpecified 
But if the wadfet and reverfion were in different writings, the 
reverfion muft be recorded in the fame regifter with feifins, 
and within fixty days of its date* otherwiie it will not be ef- 
fectual againft fingular fucceilbrs. 

Befide wadfets themfelves, which are completed or made 

real 



Of Heritable Rights. 



4i 



real rights by iVdin taken on them, there are fometimes eiks 
to themj which eiks are reveriions in writing iigticd by the re- 
verfers, or debtors, acknowledging the receipt of more money 
lent by the wadfetters, and declaring the wadfet not redeem- 
able, till payment of the lad: debt, as well as of the tirft. 
Thole eiks become real and effectual, by being regiftered wi- 
thin iixty days of their dates in the regifter of feiiins. 

Reversions commonly leave the reverfer at liberty to redeem 
the lands at any time, but fometimes a claufe is added, that if 
the debt be not paid at a certain day, the right of reveriion 
ihall be irritated, or made void, and the lands ihall become the 
irredeemable property of the wadfetter. Such ciaufes are ef- 
fectual in contracts, infeftments and obligations. But becaufe 
the fum lent generally falls fhort of the value of the lands, 
the right of redemption is continued to the revcrier, even af- 
ter the term has expired, while the irritancy is not determined 
and declared by the court of feilion. But if the revcrfer does 
not ufe this indulgence within forty years after the lapfe of the 
term, he is excluded by prefcription. 

Where the wadfet is granted to be holden of the debtor's 
fuperior, letters of regrefs from the fuperior are fometimes 
granted, by which he becomes bound, to receive the reverfer 
again as his vaiTal, upon redemption of the lands j but, without 
fuch. letters of regrefs, the fuperior muft now receive the re- 
verfer on payment of a year's rent, if he produce a difpofition 
from the wadfetter, containing a procurarory of refignation* 
If the fuperior has granted letters of regrefs, he will be obli- 
ged to receive the reverfer as bis vafTal, without payment of 
the year's rent ; which is fo far an advantage, by obtaining 
fuch letters. And fuch letters ought to be rfgiftered in the 
regifter of reverfions, in order to make them eifbdtual againft 
Angular fuccefibrs. 

Wadfets are either proper, or improper- The former is 
that, whereby it is agreed, trie ufe of the land fhail go for the 
ufe of. the money; fo that the wadfettcr tikes his hazard of 
the rents, and enjoys them without accounting, irtfatisfa&icn 
or payment of his intereft. The lauds are redeemeable upon 

G payment 



4* 



Of Heritable Rights. 



payment of the prinicpal fum only. The example of the 
contract of wadfet above fpecified, is for a proper wadfet. 

But an improper wadfet is that, wherein the reverfer, or 
debtor is bound to make up the deficiency of the rent, if it 
falls ihort of the intercft. And if the rent amounts to more, 
the wadfetter is obliged to apply the fur plus towards payment 
of the principal fum. And there is no other difference be- 
tween the contract of a proper and an improper wadfet, but 
this. In the latter, as the wadfet ter does not ufually incline 
to po fiefs the lands hirnfelf, and uplift the rents, he fets a 
nek of them to the reverter, for a certain tack duty, and 
the performance of filch articles as are agreed on between 
them. So that we may in the example, given above, break 
off at the words, And as it is agreed, to the words, Moreover , 
at whatei'er time ; and infert the following claufes. 

On ihe oihtr hand, the faid D. E. hath fet, as he now fets, 
and for the annual rent or tack duty after fpecified, lets out 
to the faid A. B. and his heirs or afflgnecs, all the lands and 
others above defcribed, from and after the term of whitfunday 
ncxt,during the nonredemption. With power to them to poflefs 
and enjoy the iaid fubjefts, as fully and freely, as the faid D. E. 
might have done hirnfelf, if he had retained the pofleffion in 
his own hand. For which reafon, the faid A. B. binds and 
obliges hirnfelf and his above named, not only to pay to the 
faid D. E. and his aforefaid, an annual rent of fifty pounds 
lawful money, or of fuch an annual rent as by law {hall cor- 
refpond with the faid principal fum, at whitfunday yearly \ but 
alfo to fatisfy and pay the cefs, feu duties, minifters ftipends, 
and all other public burdens wherewith the faid fubjeefs at pre- 
fent are, or hereafter ihall ftand affected. And it is agreed, 
that if the forefaid tack duty ihall ever continue refUng for two 
years together, the laid fet or location, in that rafe, ihall be- 
come utterly void and extinct. And from that time forward, 
it ihall be allowable for the faid D. E. to recur to the poflef- 
lion of the lands and to expel the reverfcr therefrom, as law 
will. With the burden of which irritancy, this back tack is 
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granted and accepted, and no otherwife. Furthermore, ts*c, 
as in the example, 

Eik to a Reversion, 

Know ail men from me A. B* of C. Whereas by a contract 
of wad let between me on the one part, and D* E. merchant in 
P, on the other, of date , I acknowledged the re- 

ceipt of one thou land pounds, borrowed lawful money, and 
therefore I fold and difponed to him, and his heirs or ahagnees 
whomioever, heritably, but under reverfion as therein fpecitied, 
all and whole my lands and eftate of C. (here narrate the lands.) 
In which lands and others, I bound myfelf and my fucceflbrs, 
upon our own cxpence, to veft and feife him. As the laid con- 
tract more fully bears. Upon which contract, I was duly in. 
veiled in the laid lubjecl^, conformable to my inftrument of 
felfin dated the day of kft, and duly recor- 

ded. And it, is by the laid contrail agreed, that at whatever time 
the laid D. E. fhall deiire to have his money returned, I bound 
myfelf and my fucceiTbrs, to pay the fame forthwith, and a fifth 
part more of penalty in cafe of failure. Requiiition however be- 
ing made in the firft place, forty days preceding the time at 
which he intends to have the money, and the faid infeftment 
is to continue in force, notwich Handing any diligence to be 
done, till the redemption be accompli £hvd. And whereas the 
the faid D. E. has advanced and lent to me the fum of five 
hundred pounds more, of lawful money, of which I grant the 
receipt and diicharge him ; and thib is done in the view of 
getting the fame iecured on the faid eftate, with the one thou- 
iand pounds above fpecified ; Therefore I have added and eiked, 
and I do hereby add end eik the laid fum of five hundred pounds 
to the afoiefaid fum of one rboufand pounds, with the intereft 
and penalty attending the lame \ hereby binding myfelf and 
my fucceffors, and declaring that the money now received, is 
and £hall be fecured, and a real burden on the faid eftate of C\ 
as much and as effectually, as if it had been at firft lent to me, 
and included with the forefaid one thoufand pounds in the a- 
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forcmentioncd contract cf wadfet, and the infefrment. -And 
declaring that the faid eftate cf C. and the pertinents fhall not 
be redeemable or redeemed by me or my forefaid, cr my right 
of reversion thereof {hall not take effect* even for the one 
thou fan d pounds, rill the faid five hundred pounds be aifo 
paid along with it. I alfo bind myfelf and my fucceiTors to war- 
rant this fecurity to the faid D. E. and his aforefaid at all hands. 
And which fum of five hundred pounds, £s?Y. I bind myfelf 
an J my fucceiTors to pay to the faid D. E. and his above named, 
when they demand the fame, on requiiition in manner above 
mentioned. But providing that on payment of this five hun- 
dred pounds with the faid one thoufand pounds, and the ex- 
pence attending the fame, the faid lands and eftate of C. (nail 
be redeemable and redeemed, as fpecified in the faid contract 
of wadfet. And I confent to the regifiration hereof in the ge- 
neral and pariicular regifter of fcifins and reverfions, and others 
competent for prefervation and publication, and that all necef- 
fary execution follow on the fame as aiieres, appointing for 
that end, C5V, in common form. 

This eik, as was noticed above, becomes effectual by being 
registered in the register of feiiins fixry days after its date. 

Regress hy th Superior to his Vassal at Granting * 

Wadset. 

To all metiy to whofe knowledge this fhaJI come, A, B. of 
C. fuperioc of the hmds and others after fpecified, fendcth 
greeting. Whereas D. E. of F. as proprietor of the faid lands 
and pertinents, by a contract of wad let between him and C. 
H. of L dated hath fold and difponed to the faid G. H- 
and his heirs and aftignees, heritably, but under reverfion ; as 
therein mentioned, all and whole the lands and eftate of F. 
(here defcribe the lands,) and all his right and intereft therein 
during the non-redemption. And he bound himfelf and his 
fnccejKjrs, to infeft and fcife the faid G. H. in the faid lands 
and others, to be holdm from the faid D. E. and his above nam- 
ed, of mt and my heirs and fucceiTors his immediate lawful 
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fuperior of the fame. As the laid contract more fully bears. 
Upon which contract the laid G. H. is juft now to be infefred 
in the faid lands. And whereas it is in the power of the fafd 
D, £. and his fuccellbrs to redeem, and free the laid lands and 
eftate, in terms of the reveriion contained in the faid contract, 
and thereby have free regrefs, and accefs to the fame, there- 
fore, whenever he or they ihail procure the faid redemption 
and re version, and be reinftated in the property of the faid 
lands and ofhers, free of the faid wadfet, then, I as fuperior 
ofr the lands, bind and oblige myfelf and my fucceflbrs, to re- 
ceive and admit him, and his forefaid again as vailals to us in 
the faid lands and others, without any composition or pay- 
ment for fo doing; but they to hold the fubjects of us, as free- 
ly, and in the fame manner as the laid D. E. did hold the fame 
before he granted the wadfet thereof. And I bind myfelf and 
my fuccefTors to grant him and his forefaid a charter of confir- 
mation, and other writings neceiFary in this behalf, but always 
upon the expence of the faid D. E- and his above named, to 
the end above mentioned. In witnefs whereof, &?V. in com- 
mon form. 

On Real Warrandice. 

Real warrandice is either exprefs, or tacit- The firfl: is, 
when in fecurity of lands principally conveyed, other lands, 
called warrandice lands, are alfo made over 5 to which the re- 
ceiver may have recourfe, if the principal lands be evicted from 
him. Tacit, or impiied warrandice is conftituted, by the ex- 
change or excambion of one piece of ground with another. If 
the lands exchanged are carried o5" from either of the parties, 
the law itfelf, without any paction, gives that party immediate 
recourfe upon his own firft lands, which he had given in ex- 
change for the lands evicted, even tho* a third perfon fliould 
have acquired a real right in them, prior to the eviction- But 
this holds only, where the grant, by which the lands are ex- 
changed, is exprefsly faid to be an excambion. 

It is not expedient for the landed intereft of a country, 

to 
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to have real eftates, or heritable fubjedts clogged with fuch 
warrandice ; every eftate fnould ftand as much by itfelt as pof- 
iible, without hazard from connection with any other. But 
we fhall fet down an example of a contract of excambion, for 
the fake of information. 

Contract of Excambion. 

It is agreed and contracted between A. B, of C. on the one 
part, and D. E. of F. on the other, to the following effect* 
Whereas the faid parties judge it to be for their mutual con- 
venience and intereft, to make the excambion underwritten, 
the faid A. B. hath therefore exchanged, fold and difponed, 
and he doth hereby, exchange, fell and difpone to the faid I). 
E. his heirs or affignees, heritably and irredeemably, all and 
whole (here defcribe the lands in a proper manner), alio all 
right and intereft, EjV. As, on the other hand, the faid D, 
E. in confideration of this exchange, and of the fum of three 
hundred pounds lawful money, inftantly paid to him by the 
faid A. B. as the agreed odds of the value of the faid D. E's 
eftate above the other, the faid D. E, hath exchanged fold and 
and difponed, and he does alfo- hereby exchange, fell and dif- 
pone to the faid A. B. and his heirs or affignees, heritably and 
irredeemably, ail and whole the faid lands and eftate of F. 
(here defcribe the lands), and all right, ts*c. Further^ both 
the faid parties engage thenifelves, each for his own part, and 
and their fucccftbrs, on their mutual expence, to infeft and 
feife one another in the lands and others feverally exchanged 
and difponed as above, nbfolutely and irredeemably. And this 
by two infeftmepts, in due and competent form j one thereof 
to be holdtn of the diiponer and his above namedj in free 
blanch, for payment of a farthing, lawful money, in name of 
blanch farm at wimlunday yearly, provided the fame be re- 
quired; uni for relieving the difponer ai the hands pf the fu- 
periors of the faid lands and eftate, of the duties and fervices, 
payable to them out of the fame. And the other of thofe in- 
feftfnents cc be : ^Iden of the faid parties refpeftive fuperiors 
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of the beforementioned fubjects, by the fame tenure whereby 
they hold of them themfelves. And for perfecting the faid 
infeftments by reiignation, the aforeiaid parties hereby make 
a ad confutute 

and each of them, to refign and furrender, as they 
now interchangeably refign, tsV. the lands and ochers above 
fpecifled, in the following manner; The faid A- 13. religns 
and gives up all and whole his land and elfat<: of C. EjW into 
the bands, &c. in favour t Sec. As the faid D. E. for his part 
alfo refigns, and gives up all and whole, his land and eftate of 
F. 55V. into ike hands, &c« in favour. Sec. heritably and ir redeem, 
ably. And thereupon, inltrument* and documents, £5V. 'More- 
over t the faid A, B. and D. E. bind and oblige themfclvcs re- 
ciprocally, and their heirs and fueceflbrs, to warrant and main- 
tain the leveral fubjects alternately exchanged and difponed by 
them, in manner above exprefled, to be good and furficient to 
the party receiver* and his above named, at all hands, and in 
every event of eviction and others whatfoever. Alio to free 
and relieve the fame of all public and private burdens, and 
debts whatever, with which they lhall be affected at the term 
of whitfunday next to come, being the period of time from 
which their refpective poffeflions do begin. They alfo make 
and conftitute, each of them the other, his ceffionaries and af- 
fignees, in and to all and lingular charters, tsV. and in and to 
the rents, C5V. (And fo forth as to the delivery of the writings, 
the precept of feifin, and the other claufes.) 

Some writers infert in fuch contracts, a proviiion concern- 
ing the eviction of the land, but fuch is not neceffary, becaufe 
recourfe upon one another's land, in cafe of eviction, is im- 
plied and granted by the law itfelf, as already mentioned. 

Heritable Bond on a Land Estate. 

I A. B. heritable proprietor of C. grant me to have borrow- 
ed and received from D. E. merchant in ¥i the turn of one 
thoufand pounds lawful money, of which I difcharge birr* 5 and 
I bind and oblige myfelf, and my heirs and executors to pay 

and 
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anil again deliver the faid fum to the faid D. E. or his heirs cr 
affignccs, at the term of whiifunday next, with two hundred 
pounds, lawful uioney, of penalty and expence, in cafe of fai- 
lure, and the legal interdi of the faid principal fum, yearly at 
whitfunday, during the nonpayment thereof- Without preju- 
dice of perfonal diligence hereupon, notwithstanding the infeft- 
jTient which may follow on this deed. And in further fecuri- 
ty of the faid money, I bind and oblige my ft: If and my fuccef- 
iors, upon our own expence, to veil and ieife the faid D. E. 
and his heirs or aflignces, in an annual rent of fifty pounds 
lawful money, or in any other annual rent, by law correfpond, 
ing with the forefaid principal fum, yearly to be uplifted at 
whitfunday, out of all and whole my lands and eftate of G, 
with the pertinents, lying in the parifL of H. and fhire of I. 
and at prefent pofTefled by myfelf and my tenants ; or out 
of any part of the rents and profits of the faid eftate, alio to 
veft and feife them in the ground right and property of the faid 
eftate. And this by two infeftments, and manners of holding. 
One thereof lo be holden of me and my fucceflors, and the o- 
ther, to be holden from me and them, of our immediate fu- 
periors of the faid eftate, and both in free blanch, for payment 
yearly of a farthing, lawful money, at the term of whitfunday, 
in name of blanch farm, if it be alked only. And for accom- 
pli fhing the laid infeftmem by reftgnaikn^ I make and confti- 
tute and each ofthem^ 

my lawful procurators, for me to reflgn and lurrender, as I now 
refign, give up and Surrender, the faid annual rent of fifty pounds 
lawful money, or any other annual rent by law corresponding 
with the faid principal fum of one rhoufand pounds, yearly to be 
uplifted at whitfunday, out of the faid land and eftate with the 
pertinents, and alfo the ground right and property of the faid 
eftate, during the nonredemption thereof, into the ha?ids of 
my immediate lawful ftiperior of the faid eftate, at the time, 
or of his commiffioner, having power to receive refignalions 
in his name, in favour of the faid D. E> and for new infeft- 
ment of the fame to be made and granted to him, and his heirs 
and affignees, heritably \ bui u^der reverficr* as after fpecified, 
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in due and competent form. And thereupon, inftraments and 
documents, to call for and receive, and to do every other thing 
which I might do if prdent, and which I will hold lirm and 
ftable without revocation* And I bind and oblige myfelf and 
my fucccdlors to warrant and maintain the faid annual rei.t 
and the land out of which the fame is uplifcable, to be fafe and 
Aire to the iaid D. E. and his above named, at ail hands, du- 
ring the non-redemption* And if he hold the laid annual rent 
of me, 1 bind myfelf and my a forefaid to enter and receive him 
and his fucccilbrs, vailals to me therein without any payment 
or composition for the lame; hereby afligning and difponing 
to them all cafualties that fliall happen to fall into the hands 
of me or my forefaid, as fimeriors of the faid annuul rent, du- 
ring the nonredemption. And I make and conititute the faid 
D. E. and his forefaid, my ceffionaries and ailignecs, in and 
to as much of the readieft of the rents and protits of my faid 
cftate, as will pay the ford aid annual rent yearly. And I bind 
myfelf and my afore faid to warrant the fame to him and his 
forefaid, at all hands, and in every event. I alfo declare, that 
though the faid D. E. ufe execution, both pirfonaland real u- 
pon this deed , yet the faid infeftment jQLvali not be hurt there- 
by, but fliall continue effectual till the u>qq£j above mention- 
ed be paid. Moreover ■, I deGre and impoiwer you 

and each of you my banies fpecially 
conftituted, to paPs and give heritable ftate and feifin, with real, 
actual, and corpora lpoiTeffion of the faid annual rent of fifty- 
pounds, or any other legal annual rent, correlponding with the 
forefaid principal fum, yearly to be uplifted at whitfunday, out 
of my faid land and ethite with the pertinents, or out of ti>e 
rents and pronts thereof \ alfo of the ground right and property 
of the faid eitate, to che faid D- E. by delivering to him, or his 
attorney in his n^me, bearer hereof, earth and ftone of the 
ground of the land, and a penny money for the annual rent, 
as is ufuai in the like cafe. For which this lhall be your fuffi- 
cient warrant. Providing always, that the fctd annual rent and 
land be redeemable by me and my forefaid, by payment 10 thz 
faid D, E. or his forefaid, at whitfundsy next, or at any other 
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term of mnriinmns or whitfunday thereafter, of the ftiid prin- 
cipal fum of one thoufand pounds, and the intereft thereof, and 
as nuit_h of the penalty incurred, as will pay any necefTary ex- 
pences he fhail be put to, for his fecurity and payment in this 
matter, upon our giving a previous notice of one month, tha* 
we are to rmke fach payment. Then follows the claufe of re, 
giftration for horning on fix days charge, and other execution 
as accords. And ihc claufe of fubfeription. 

On confidering the parts of this bond, we find that it con_ 
fills of, i ft, a perfonal obligation for the money, 2d a declara. 
tion that perfcnal diligence may be done notwithftanding the 
iufefimem to follow. 3d an obligation to infeft in the annual 
rent, and in the land j and the holding. 4th a procuratory of 
resignation. 5th a claufe of abfolute warranty. 6th an obligati- 
on to enter the creditor vafial to the debtor without any pay, 
men* *, alio a difpofition of the cafualties of fuperiority to him. 
7th an affignation to as much of the rents as will pay the an- 
annual rent. 8th a declaration, that perfonal execution lhalj 
not hurt theinfeftment. c/th a precept of feifin- icth a claufe of 
redemption- nth the claufe of regiftratiom 12th the claufe of 
fuhfeription- And whoever confiders the whole and its parts, 
can be at no lofs to frame a deed of this kind, on any occaiion. 

Such deeds are completed by infeftment, and in confequence 
of this, the creditor has right to an action of mails and duties 
and of poinding the ground aga'mft the tenants, or poffeflbrs 
for payment of his intereft. The proprietor is alfo called in 
this action for his intereft. 

Sometimes, inftead of a heritable bond, the creditor gets a 
redeemable difpofition of the land for fecurity and payment of 
his money, which is much the fame thing as the bond. And 
if the debtor do not pay, the creditor may adjudge the land 
before the court of feffion, even as he may do, when there is 
no fuch bond for his payment. But the prior heritable fecuri- 
ties, wi;h adju lications upon thern are always preferred before 
pofterk r perioral fecurities, with their adjudications. A nc * 
jucfltioiis upon equal grounds of perfonal debtOj and within 
a year of one another, are preferred equally. 

Form 
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Form of a Decreet of Adjudication. 

At Edinburgh the eight day of March 1786. Anent the 
fummons and action of adjudication pursued before the lords 
of council and fefilonj at the inftance of A. B. Merchant ia 

C. againft D. E, of F. Which fumrnons maketh mention 
that upon the 12th of March 1783, the faid A. B. obtained 
decreet at his inftance before the fheriff of H. agaijift riie faid 

D. E. for payment of one tlmufand pounds lawful money, con- 
tained in the laid D. E's bond to him, dated, £sV. as the faid 
bond and decreet more fully bear. And albeit the faid funis 
of money, principal, intereft and expences, are all yet reftiog 
unpaid, and that the purfuer has often required the faid D, 

E. to have made payment to him. yet he refufts fo to do. 
Wherefore f neceffary it is for the purfuer, in terms of the aft 
of parliament 1 672, entitled, Aft Concerning Adjudications, 
that fuch parts of the lands and others, after fpecified, per 
taining heritably to the faid D. E. ought and iliould be ad* 
judged by decreet of the lords of council and feflion, and de- 
clared to belong to the purfuer, his heirs and affignees, as 
fliall be worth, and will pay him the faid fums of money, prin- 
cipal, intereft and expences, and a fifth part more, in refpeft 
he will thereby want the ufe of his money, and will be obliged 
to take land for the fame. And that over and above the com- 
pofition to the fopcrior, and expences of infeftment. And 
probation ought and fhould be led anent the rental and value 
of the lands fo to be adjudged, in manner fpecilied in the laid 
aft of parliament. Alio the faid defender ought and fhould be 
decerned and ordained by decreet forefaid, to exhibit and pro- 
duce before the lords, the whole writs and evidences, both old 
and new of the laid lands, that the faid lords may determine, 
whether the right be fulikient, and the progrefs fuii and com- 
plete, and what warrandice the laid defender ihail be liable in 
to the purfuer. And in cafe the right be g^od, and the pro- 
grefs complete, the faid defender ought and mould o j decerned 
by decreet forefaid, to purge all real incumbrances on the fai*i 
lands to be adjudged, and to deliver to the purfuer the priflfi- 
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pal writs and evidences of the fame, or fufiicient judicial tran- 
fumprs, to the extent of a legal progrefs, and to ratify the faid 
decreet of adjudication, renounce the poffelfion of the faid 
lands, and obferve what elfe is prefcribed by the faid a& c.f 
parliament. Or ctherzu;fe y all and lingular the lands and others 
after fpecified, pertaining heritably or otherwife to the faid de- 
fender, his predccerTors or authors, v?z. all and tvfote (here the 
Jands are particularly ddcribed) and all other right, title and 
inter eft whatfoever, with all and fun dry contra €ts> difpofitions, 
charters, procurators and inftruments of feifin, tacks and 
rights of tiend>, decreets of plat, prorogation and valuation 
thereof, and all other writs, cvidents, rights, titles and fecu- 
rities whatfoever, of and concerning the faid lands and other*, 
ought and Ihould be adjudged from the faid defender, and de- 
cerned and declared by decreet of the faid lords, to belong to 
the purfuer, his heirs and afiignees, heritably, towards pay., 
mem and fat : sfaction to them of the forefaid fums, principal^ 
intereft and expences, as the fame fhali be extended, when ac- 
cumulated at the date of the decree to follow hereon, juf. 
to cakuhy and towards payment and fattsfa&ion of the intereft 
of fuch accumulated fum, during the non-redemption, over 
and above the composition to the fuperiors, and expences of 
infeftment to follow upon the Ihid decreet. And the purfuer 
and his forefaid ought and fhotild be ordained to be infefred, 
and feifed in the lands and others forefdid, to be holden by 
them of the immediate lawful fuperior thereof, as fully hi ail 
refpeets, as the faid defender, or his predeceflbrs held, hold 
or might have held the fame. And letters of horning ought 
and fhould be directed for that eSecl again ft the faid fuperiors 
if they be fubjefts. And muni the citation, E-jV. as it\ the faid 
fummons and execution thereof at length is contained. The 
faid A. B. purfuer compearing, C5V, produced, E5V. And the 
faid D. E* compearing, C5V. the lords of council and fefilon, 
have adjudged, decerned, 2nd declared, and hereby ajudge, 
e 3V. (here the land or fubjeft is repeated,) to pertain and be- 
Jor.g to the faid A. 15. purfuer and his heirs and afiignees, he- 
ri*r.bly, for and in payment and fatisfsc*Hon to him, and his 
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forcfaid of the fums of money before and after fpecified, viz. 
(here the fums are repeated.) Extending the fatd fums, and 
a fifth part, in whole, at the date hereof, to the accumulated 
fum of , falvo jitjlo culculo. And of the clue and or- 

dinary annual rent of the laid accumulated fum, from and af- 
ter the date hereof, during the non-payment and redemption, 
and that over and above the compofition to the fuperiors, and 
expences of infeftment to follow hereupon. And they decern- 
ed and ordained, and hereby decern and and ordain the fupe- 
riors of the faid heritable fubjefts, to infeft and feife the faid 
pnrfuer, and his forcfaid therein, to be holden of them, as 
fully and freely in all refpeecs, as the faid defender and his 
predeccflors held, hold, or might have holden the fame. Af- 
ter the form and rcnor of the writs and z€t of parliament libel- 
led on, and cone! u lion of the faid, fummons in all points. 
Becaufe^ &c. (here the reafons, and pleadings, if any be, are 
narrated.) And fo the faid lords gave and pronounced decreet 
and fentence in the faid matter, adjudging, decerning and de- 
claring in manner above written. And they ordained letters 
of horning on a charge of twenty one days, and other execu- 
torial needful, to pafs and he directed hereupon, againft the 
fuperiors of the forcfaid fubjeftsj for infeft ing the (aid A. B. 
purfuer, and his forcfaid therein, in form as afFeres. Of which 
decreet of adjudication, there are two abbreviates, both fub- 
fcribed by Lord Ordinary, pronouncer hereof, to be re- 

corded in the bill chamber, in place of the allowances former- 
ly in ufe, conformable to the articles of regulation, and a£r.s 
of federunt made thereanent. 

Adjudications are alfo completed by infeftment, if the fub- 
ject of them requires infeftment, fuch as land, ^V. And if 
the fubject be a tenement within a royal borough, the magi- 
ffcrates of the borough give infeftment upon the decreet without 
mor^ ado. But if the fubjeft be land in the country, the ad- 
judger gives the fuperior a charge of horning, to receive him 
as vafTiI in the land. Upon which the fuperior grants the ad- 
judger a charter of adjudication, in the following form, or one 
to the fame purpefe. 

Charter 
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Chartfr cf Adjudication* 

¥<* all run, who {halt fee or read this charter- Know 
ye that I, A- B. of C. fuperior of the knds aftermention- 
ed, have in obedience to a charge of horning, given me at 
the in fiance of D. E- of F. granted and difpeued, and I <k 
hereby give, grant and difpone to the faid D. E. and his 
heirs and alliguees heritably, but redeemable and under re- 
verficn, according to the a£l of parliament in this behalf, all 
and lingular (here the lands and ethers are to be inferted, as 
they are mentioned in the decreet of adjudication*) Which 
lands and others before mentioned, pertained to G. H. of I, 
rfnd were adjudged from him to the faid D, E, by a decreet of 
the lords of council and feffion, at the inftance of the faid D. 
E, againft him dated , in payment of the total, accu- 

mulated fum of , and the intereft thereof from the date 

of the decreet till payment. To be holden the faid lands and 
others of me and my heirs and fucceflbrs, by the faid D. E. 
and his heirs or affignees, in feu farm and heritage, until they 
are redeemed, with all the privileges, pro6ts and iflues of the 
fame. For payment and performance to us, of the feuduty and 
prestations, which are contained in the writings of the faid 
lands, and which have been ufually paid- Moreover , I defire 
and impovver you 

and each of you my bailies, to this effeft. fpecially 
conftituted, to pafs and deliver to the fid id D- E. heritable ftate 
and feifin, real, actual and corporal poiTeffion, of all and JiD- 
gnlar the lands and or hers before fpecified, by delivering to 
him, or his attorney in his name, bearer hereof, a little earth 
and Hone of the ground of tlie faid lands, as the cuftom is in 
fuch cafes- Which to do I fully impowcr you by this precept* 
in wltnefs whereof, In common form. 

Adjudications are either fpecial, and redeemable in iive 
years, pr they are general, and redeemable in ten years after 
their date. By the iirir, fuch part of the debtor's lands, is to 
be adjudged, as is equal to the principal fum, and intereft, 
with the composition to the fuperior, and expenccs of infeft- 

men* 
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ment, and a fifth part more. The debtor mull deliver to the 
creditor a right of the lands, renounce the pofieffion, and ra- 
tify ti ie a ^judication. The adjudger is not obliged to account 
for the furpius rents, and after poilcffion attained, he can fefc 
no farther execution againft the debtor, unlefs the lands be e- 
victcd, or .aken from him in courfe of law. 

A general adjudication takes place of all the debtor's lands, 
when he does not produce a right, renounce the pofTcffion, and 
n;:fy the decree for a part of his lands. The creditor muft li- 
mit his claim to the principal Turn, intereft and penalty, with- 
out a fifth part more. 

After a creditor has eftabliihed bis right by an adjudication 
and infeftment, he may fell and convey the fame to a purcha- 
fer in the following manner. 

Disposition of an Adjudication a?td Infeftment. 

Rmw all men from me A. B, of C. proprietor of the fubjeit 
after difponed. Whereas D. E. of F. by his heritable bond 
dated bound and obliged himfelf and his fuceefifors, to 

pay to me at whitfunday thereafter, the fum of one thou fan d 
pounds, lawful money, with two hundred pounds in cafe of 
failure, and the legal intereft of the principal fum, from the date 
of the bond till payment. As the bond itfelf more fully bears- 
Upon which bond I commenced a procefs of adjudication, be- 
fore the lords of council and feilion, againft the faid D. E. in 
which I obtained a decree, adjudging the property of all and 
whole his land and eftate of H. (here tranferibe the lands and 
others from the decree), to pertain to me or my aftzgnees, m 
payment of the faid principal fum, intereft and penalty, which 
were extended at the date of the faid decree to the fum of , 
and of the intereft of this accumulated fum, from that time du~ 
ring the non-redemption, befide the compofition to the fuperi- 
ors, and the expence of infeftment. As the faid decreet of 
adjudication, and the regiftered abbreviate thereof dated 
more fully bear. Upon which I obtained from I. K. fuperior 
of the faid eftate, a charter adjudication dited > 

and 
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and in confequencc thereof, I Was on the • infeited aixJ 
fcifed in the forefaid lands and others. As the instrument of 
feifin, at greater length lets forth. And feeing L. JVL of N. 
hath made payment to me of a fum of mon^y, with which I 
am faiisfied, and of which he is hereby difc.harged, therefore 
I have fuld and di fponed, and I do hereby jell and difpone to 
the faid L. M. and his heirs ^nd alTigneeSj heritably, but un- 
der reveriion, in terms of the ac"t of Parliament in this behalf* 
all and lingular the forefaid landi and eft ate of H, Es?V, To, 
gether with all right and intereft which I have or may claim to 
the fame. Further, I bind myfelf and my heirs and fuccefibrs, 
to veft and feife the faid L. M. and his above named, on their 
own expences, in the aforcfaid lands and others with the per- 
tinents, and this by two federal infeftments, tsY. And for ex- 
peding the faid infeftment by refignation, (here infert a procu- 
ratory of reiignation, in common form.; Moreover ■, I cede and 
affign to the faid L. tyl. and his forefaid, the laid extended fum 
of with the annual rents thereof remaining un- 

paid fince the term of , and in time to come, during 

the non payment, alfo the faid bond, decree of adjudication 
and abbreviate thereof, with the infeftment following thereon, 
and all that hath followed or may follow on the premifes. Al- 
fo the rents and profits of the faid lands from the forefaid term 
of , during the non-redemption. With full power to 

him, to do every thing in the premifes, as fully and freely, 
as I might have done myfelf before granting this deed. And 
I bind myfelf and my fucceflbrs to warrant and mantain all the 
fufajects above conveyed to the faid JL- M- and his before- 
named from my own fait and deed. Then fallows the delive- 
ry of the writings, the precept of feifirj, the claufe of regiftra- 
tion, and of fubferi prion, in common form. 

This conveyance or tranfmiffion ought alio to be completed 
by infeftment, and after the fame manner lan infeftment on an 
her liable bond, is made over to another. 

Eut if a charter, or difpofiticn of lands, or an heritable 
bond or adjudication, is to be fold and conveyed, before infeft- 
ment is taken upon either of them, they art: tranfmitted by a 

deed 
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deed called, a difpoiition and affigaation. The granter is cal- 
led the cedent; the receiver, 13 named the aflignee or ceilio- 
iwry. 

Assign ATiOM of a Charteh before Seisin has pajfid u- 

pon iU 

Know all men from me A. B. of G. as having right in man- 
ner aftermcntioneJ. Whereas D, E. fupsrior of the lands and 
others underwritten, hath, by a charter dated grant- 
ed and difponed to me, my heirs and affignees, all and whole 
the lands and others after fpecified, with the pertinents, to be 
holden of him, his heirs and fucceiTors, by the tenure therein 
exprtfled, as the charter, containing a daufe of abfolute war- 
ranty, a precept of feifin, and divers other claufes, more fully 
bears* And feeing F. G. hath paid to me a fum of money, as 
the price of the fubject after fpecitied, of which I difcharge him 
therefore I have fold and difponed, and I do hereby, under the 
burden of the fen-duty and prertations fpecified in the faid 
charter, fill and difpone to the faid F. G. and his heirs and af- 
fignees whom foe ver, abfolutely and irredeemably, all and whole 
(here write down the lands, t?V, from the difpofuive claufe of 
the charter,) together with all right and intereft, tjpV. Mgre* 
over I hereby make and conltitute the faid F, G. and his heirs 
or affignees, my ceJlionaries and aflign^es 3 in and to the faid 
charter itfelf, and all the claufes thereof, with all that hath 
followed, or may follow upon it \ alfo to the rents and profits 
of the lands and others from term of in all time to come. 

With power to him and his above named, in virtue of the pre- 
cept of feifin in the (aid charter, and of this aliignation, to ob~ 
tain themfelves vetted and feifed, in t&\e faid lands and others, 
to uplift the rents and duties, and to do every other thing re- 
lative to thefe matters, which I might have done myielf before 
granting this deed. And I hind and oblige myfelf to warrant 
this difpoiition and affiguation to the laid F. G, and his above 
named, again /I all facls and deeds, done or to be done by me 
in prejudice thereof, And i have fcerewilb delivered up to 

I him 
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him the fcrcfaid charter as his own evidence in time to comet 
The claufc of registration and of iubfeription, in common form. 

After the fame manner is formed an affignation of a difpo- 
iition of lands before infeftment on it* 

Assignation of an Heritable Bond. 

Kwnv nil men from me A. B. of C* 2s having right in mai- 
iter after fpecified. Whereas D. E. of F. by his heritable 
b'jnd, dated bcumd and obliged himfelf his heirs and 

tncceffors to pay me, my heirs or affignecs, the principal fum of 
at the term of thereafter, and the fum of 

of liquidate penalty and ex pence in cafe of failure, 
with the legal intercft of the principal fum at whitfunday year- 
ly; and for farther fecurity, he likewife bound himfelf and his 
above named, on the condition after fpecified, to veft and feife 
me and mine aforefaid, in an annual rent of , or any 

ether legal annuity correfponding with the faid principal fum, 
to be uplifted at whitfunday yearly, forth of the lands and o 
thers after fpecified. As the faid bond more fully bears. And 
fieing G. H. merchant in I, hath paid me a fum of money in 
consideration of the money and fecurity above and aftermenti- 
oned, wiih which I am fatisfied, and of which I difcharge him^ 
7 her ej ore I have fold and difponcd, and I do hereby fill and df 
pone to the faid G. II. his heirs or aifignees, heritably, but un- 
der reverfion as aftermentioneJ, all and whole the forcfaid an- 
nual rent of , or fuch an annual rent iefs or more, as 
by lav fhsil be anfwerable to the forefaid principal fum of 

, yearly to be uplifted at whitfunday, out of all and fin- 
rjular (here trunferibe the lands from the heritable bond^ or 
out of any part thereof, or of the read ieft rents and profits of 
the fame^ aifo the ground right and property of the faid lands 
and others their-le^ves; and all right and intereft which I ha?e 
or may claim in the faid fubje&S, during the non-redemption, 
I a!fo cede and ajjtgn to the faid G. H. and his heirs or ailig- 
nees^ the forefaid principal fum of , and the fum of 

oi hqi.idate penalty, with the aruiuai rent of the prin- 
cipal 
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cipal Aim fince the fame became due, and in tiase to come $ 
iikewife tiic forefaid bond kfelf, the procurator)* of refignatfcnj 
precept of feilin, claufe of abfo!ute warranty, and th~ whole 
other article* therein, with -Al that hath followed, or may 
follow on the fa id bond* With full power to the faid G- 
H. and his ford aid, to do every thing in the premifts, 
which I might have done my ft If before granting H is deed, 
particularly, to procure hldlfdf irifefred and feifed in the fore* 
faid annual rent, by virtue of the proenratory of refigoati- 
on, or precept of feifin in the faid bond, and of this affignari- 
on of the fame. Provided bctvever, that the forefiid annual 
rent and lands be redeemable, and under reverlion from the 
faid G. H» and his above named, on the tcims preferibed by 
the faid heritable bond* And I bind and oblige myfelf and my 
fucceiTors to warrant the faid annual rent and lands, and this 
difpofition to the faid G. H. and His. ahove named from every 
faft and deed of mine, done or to be done in prejudice hereof. 
Moreover y I have herewith delivered up to the faid G. H. the 
the Forefaid heritable bond as his own evidence in time to come* 
Claufe of registration, and of fubfeription in common form* 

After the fame manner, may be formed an ailignation of a 
decree of adjudication, before infeftmcnt be taken on it; but [til 
thefe aflignations fhoukl be completed by Infeftment without 
delay, in order to make the ailignee fecure, both againftthe 
debtor and the cedent 

When a heritable debt, or annual rent is paid, it comes to 
be difcharged, the form cf which is this* 

DjscharGe and Renunciation of an Heritable 

Debt. 

Knsw ail rr;en from me A. B. of G as having right in man- 
ner aftermentioned. Whereas D. E. of F* granted mean he- 
ritable bond, dated Whereby he bound bimfelf to pay 
me the fum of lawful money at whitfunday thereafter, 
with a fifth part more of penalty in cafe of failure, and the in- 
terest of the principal fum from the date of the bond till pay^ 

I a tnent 
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tn*nt, And m farther fecurity he bound himfelf to infcft me 
in an annual rent of corresponding by law io the laid 

principal fum, to be uplifted and taken yearly a: whitnindiiy, 
out of bis lands of , alfo to infeft me in tbe lands thern- 

{elves. For which end he granted z precept of fe;fin. As the 
laid bond, containing divers other clauies, more fully btars. 
Upon which bond, I was duly infefted in the faid annual rem 
and lands conformable to the inflrument of feiim in my favour, 
dated and duly recorded. And JeAng the had D. E. 

bath paid to me the forefaid principal fum of , with 

the whole intereft thereof, $nd the expence of infrftment, with 
which I am fatisfieJ, Therefore I have exo~ered and difcharg- 
ed, and do hereby exoner, acquit and abioluteiy discharge thf 
faid D. E. and \\\% heirs and executors \ of the (aid principal fum 
and the intereft thereof, with the penalty, and the ex pence of 
mfeftroent, and alfo of the faid heritable bond itfelf, with the 
inftrument of feifiu thereon , and all that has followed, or majr 
follow upon the fame, now and for ever, I like wife acknow- 
ledge that the faid annual rent and lands are duly redeemed* 
and that the lands are freed and relieved of the faid inteftment* 
therefore I renounce and overgive the laid infeftment, lands 
and annual rent, with all right and intereft which I have, or 
that my fucceflbis may claim to the whole or any part thereof* 
to and in favour of the faid D. E. and hif fucceflbrs in time to 
corns. Which difeharge and renunciation, I bind and oblige 
myfelf and my heirs and executors to warrant and maintain to 
the faid D. E- and his above named, at all hands, and in eve- 
ry event. And I have herewith delivered up to him the faid 
bond ?nd inflrument of fetfm as his own writings in all time 
hereafter. Aiui I conjent to the regiftration hereof, in the 
books of council and fefficn, the rcgifter of feifins, re ver lions, 
\*fc. for the lhire of , or others competent for prcfer- 

vat:on and publication, and to n ceive execution on the warrant 
dice, as afferes, appointing for that end, fcV. in common form* 

This deed ought to be regiftered in terms of the chmfe of 
icgiftration, within Cxty days after the date of it, which iinift* 

the affair. 

Wher, 
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When a proprietor of land i$ defirous to have his tenants 
warned to remove in form of taw, he may do this either by a pre- 
cept of warning, as the aft of parliament in the fear 1555, c. 
39, directs ; or as the aft of iederunt of the court of fcfiion, 
in the year 1756 doth prefcribe* If he is to proceed in the 
way of the aft of parliament, the form of the precept is to 
this purpofe, written on common paper. 

Precept ^"Warning /at Tenants. 

A. B. of C. heritable proprietor of die lands and others af* 
termentioned, to 

and each of you, executors hereof, fpeci- 
aliy conftituted for this purpole, greeting, i defire and em- 
power you, to pafs forty days before the term of whitfunday 
next, and lawfully warn the perfons following, pretended te- 
nants and poilcflbrs of the fafd lands and others, viz. ^here in* 
fert the names of the tenants and of their poflefllons diftinftty) 
all within the puriih of D- to flit and remove themfelves, their 
families, fubtenants, goods, and gear, from the faid lands and 
others, and to leave the fame rid and patent at the term of 
michaelmas next, each of them for his own part. To the ef- 
feft, that I, or others in my name, may enter to the poffefli* 
on of the fame, and enjoy the whole as my own heritage in 
time to come- Certifying them, if they continue to occupy 
and poliels the faid lands and others, after michaelmas, they 
fliall be holden as violent poffeffors, and be profecuted for vio- 
lent profits, according to juitice. For doing which, this lhail 
be your fu&Vient warrant. In witnefs whereof I have fubicrib* 
*4 this precept, which is written by myfelf, at C* the 
day of before thefe wirnclTes. 

It itould be obferved, that fuch a precept fhoukl be exe- 
cuted by deli vering a copy, in form, to each of the tenants * 
perfonaliy, or at his houfe, and by* leaving a copy on the 
ground. Alfo by going to the parifh church, at the difmifiing 
of the congregation in the forenoon, rending the precept and 

leaving 
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leaving a copy upon the church door, forty days before whit* 
fun day. 

An example of a (hort copy for the tenant and of the exe- 
cution of the precept, is here fet down. 

Copy for the Tenant. 

I D. E. officer, by virtue of a precept of warning, fubferibed 
by A- B. of C. proprietor of the lands aftcrmentioned, dated 
and delivered to me, of which the above is a copv, 
do hereby warn you F. G. tenant in II. to flit and remove your- 
fe)f, your family, fubtenants, goods, and geajr, from {here in- 
fert the lands, as mentioned in the precept) and to leave the 
fame rid and patent at the term of mi< haelmas next to the ef- 
fect, and under the certification mentioned in the fdid precept. 
This I do upon the day of March 1786, before thefe 

witnelTes. 

Execution of the /aid Pre get t. 

Upon the day of March one thoufand feven hun* 

dred and eighty nx, 1 D, E. oiTicerj by virtue of the within pre- 
cept of warning, paiTed to the dwelling-houfes of the within 
defigned tenants of A* B. of C. and aifo to the ground of their 
lands, and lawfully warned each nr them to remove from his 
refpective lands and pe:TeiLons, with his family, fubtenants, 
goods and gear, and to leave the fame rid and patent zt mich* 
arimas next, to the effect rnd under certification, mentioned 
in the faid precept. And alio upon the day of March 

and year forefaid, being fabbath, I paiTed to the pari fh kirk 'of 
, within which parifh the faid lands dp ly, and at 
the moft patent doer thereof, while the congregation was dif- 
mlliing in the forenoon, after crving three oyeies, I read and 
publifhed the faid preceptj in fUe audience of the people con- 
vened thereat, and made certification as is within mentioned. 
This I did conformable to the fold precept, and to the aft of 
Parliament in this behalf, in all points* by delivering a copv 
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of the faid precept, with a fhort copy thereto fubjuined, and 
fabferibed by me, to each of the faid tenants perfunally appre- 
hended, and by leaving the like copy upon the ground o^ 
each of their polleffions, and by affixing and leaving the like 
copy upon the re eft patent door of the laid church. Which 
copies contained the 1 e£pe£kive dates hereof, with the names 
and deiignations of the witneites who were prefent thereat, 
and who do hereto iu bier: be with me, viz. F. G. and HL I* 
both in C. D 
F. 6j witnefs* 
H* I. witnefs. 

Upon this warning, if the tenants refufe to remove, the 
proprietor will get an action of removing. 

But if the proprietor is to proceed againft his tenants accor- 
ding to the act of federunt in the year 17^6, he may order a 
fummons to the following effect. 

Libelled Summons of Removing agahijl Tenants, 

A. B. Efquire, iherifF depute of the (hire of C. to 

meflenger* 

and mairs, jointly and feverally, fpecially conftituted, greeting. 
Whereas it is complained to me by D. E. of F- proprietor of 
the lands and farms afiennemioned, that G. H. tenant in L 
a? id 1C. L. tenant in M. pretend to hold the faid poiTeiHons 
and farms again ft the compbiners will, and refufe to flit and 
remove themieives therefrom ; which obliges him to apply in 
this, manner. Therefore the faid G. H. and K. L. ihould be 
decerned and ordained, each of them for his own part, to flit 
and remove themfelves, their famines, fubtenants, goods and 
gear, forth and from their occupation and pofTefilon of their 
refpe£tive lands, houfes and pertinents at the term of michaeU 
in a 5 next, and to leave the whole rid and patent to the com- 
plainer, that he may then enter thereto, and enjoy the lame 
as his own heritage in time to come ; in terms of the z£l of fe- 
derunt in this behalf, made in the year 1756. ^tfo to pay the 
complainer's expenses. According to jufcee. is pledged. 

Therefore 
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Therefore it is my will, and I charge you to fummon the per* 
Tons, defenders above named, perfonally or at their dwelling* 
houfes, to appear before me in the fheriff court of C. the 
day of next j at the hour of caufe, to anfwer at the in- 

ftance of the faid complainer, and to the points of his libel a- 
bove fpecified, in order to be decerned conformable thereto, 
or to fhow caufe for the contrary, with certification. Given 
under the hand of my clerk of court at C. the 
day of one thoufand feven hundred and eighty fix. 

Such a fummons as this, is firft figned by the /heriff clerk, 
and then it is executed by delivering a copy of it to the will, 
with a fliort copy fubferibed by the officer, before witnef- 
fes. It mull be called in tke court forty days before whitfurw 
day, whether that term, or a term after it, be the term of re- 
moving. 

And it may be obferved, that in warnings from tenements 
within a royal borough, it is fufficient that the tenant be war- 
ned forty days before the end of the tack, whether it be whit- 
funday or martinmas. And in thefe, the ceremony of chalk* 
ing the door, by an officer, on an order from the proprietor, 
is fuftained as warning, without the warrant of a magiftrate. 

Where a tenant in the country, is bound by his tack, to re- 
move at the end of it without warning, the proprietor may 
charge him by horning, forty days before whitfunday, to re- 
move, and ejeil him within fix days after the term of removing 
fixed io the tack. 

A landlord may remove tenants, where tacks or poneffions 
flow immediately from himfelf, without producing any title, 
but if the tenants are not his own, he muft be infefted in the 
rand before the date of the precept of warning. Only an heir 
may warn a tenant to remove, in the right of apparency > but 
he muft be infefted before the fummons of removing. 

A tenant continuing to po0efs after the term is liable for vi- 
olent profits. Thefe are double the rent in tenements within 
borough, and the hi^heft profits which the proprietor could 
have made of the lands, by himfelf or his tenant, in the coun- 
try. 

The 
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The landlord has in fecurity of his tack duty, a tacit pledge 
or hypothec in the fruits of the farm, and in tile cattle pour- 
ing on the ground. The corns and other fruits remain atfeii- 
q1 for the rent of that year, whereof they are tire crop, the' 
the landlord fhouM not ufe his right for year's together. He 
may retain the corns, before the term of payment, againft a 
pjinimg creditor, until he get fecuriry for that years rent, 
but after the term, he cannot ficp a poinding, if fuilieiency of 
corns be left for the rent 5 becaufe he can inftantly make them 
his own, And he may, without the authority of a judge, 
bring back the corns, if he ufes Ins right immediately; other- 
wife he Limit apply by a common proccis. He has three months 
from the laft term of payment, to apply his preferable righ* 
for payment of the pait year's rent. 

ifli ijic&s of houfes, breweries, fhops and other tenements, 
l^ie&'have no natural fruits, the furniture and other goods 
brc*c\$ht Into the fubject let, are hypothecated to the landlord 
for pile ^car s rent. 

' Ancl'in all cafes, where the landlord has good reafon to fuf- 
pe£t his tenants management, he may by fecueUration or pomd- 
ing, make his right fpecial on the cattle or goods, which was 
before general, upon the whole ftock. 

A Tack or Leasl between a Landlord and Tenant. 

It is agreed and contracted between A. B. of C. proprietor 
of the fubjeeT: after fpedfkd on the one parr, and D. E. far- 
mer in F. as tenant, on the other part, to the following effect. 
The faid A. B. hath fet, and for the tack duty, and other pre- 
stations aftcrmenticiied, he hereby fets, and lets out to the £iid 
D. E. and his heirs, fubtenants and aiiignees, all and whole chat 
the faid A. B's farm of G. lying in the parhh of K- ^ including 
the arable land, grafs ground, houfo and peninents, as the 
fame are now puiTefled by L K* tenant thereof. And this for 
thirty eight years from and after michaelmas next, or the re- 
paration of the enfuing crop from the ground, which is to be 
the term of the faid D. E's entry to the poiTefilon of the fub- 
ject. And the faid A, 13. binds himfelf and his fucceiibrs, to 

K warr:.r:t 
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warrant and maintain this tack or leafe, and the faid poflefficm, 
to the laid D. E. and his above named, at all hands, and in 
every event. For ivhkh caufes^ and on the other part, the 
faid D- E. binds himfelf arid his forefaid to pay to the faid A. B. 
and his fucceffbrs, the fum of one hundred pounds, lawful mo- 
ney, and to deliver to him thirty bolls of oat meal and thirty 
bolls of barley, of yearly rent and tack duty for the faid farm 
and poiTdTion. The money at whitfunday, and the meal and 
barley between the fifteenth day of January and candlemas after 
reaping the crop each year. Beginning the firft payment of the 
money at whitfunday one thoufand feven hundred and eighty 
eight, and the firft delivery of the meal and barley in January 
that year for the crop one thoufand feven hundred and eighty 
feven. With the legal intereft of the money, and the higheft 
price current in the country, befide other damages for the 
meal and barley, in cafe of the non-payment and non-delivery 
at each term yearly. And the parties agree that the whole 
houfes and fences of the inclolures on the faid farm, mall be 
infpected and appraifed, by neutral men at the tenants entry, 
and put into a habitable and proper condition by the proprie- 
tor. And that they (hall be alfo infpecled and appraifed by 
neutral men at the end of this tack, and the tenant and his a- 
bove named fliall be anfwerable, and liable for the deficiency, 
which may then happen to be on the whole, to the proprietor. 
And the tenant becomes bound to leave the whole land of the 
faid poffeffion in good heart and condition, and two fifth parts 
thereof under fown grafs, not above two years old. And the 
tenant further binds himfelf, and his forefaid, to flit and remove 
himfelf, and every thing belonging to him, from the pofleffion 
of the faid farm and pertinents, at the end of this tack, wi- 
thout any warning, or procefs of removing for that purpofe* 
And both parties bind themfelves to perform their feveral parts 
of the premifes to one another, under the penalty of fifty 
pounds fterling, to be paid by the failer to the other party, 
over and befide performance. And they confent to the regif- 
tration hereof in the books of council and feffion or other! 

competent 
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competent, chat horning on fix days charge, and other execu- 
tion as atleres may pafs hereon, appointing for that end 

Their 

procurators, In ixsltnttfs whereof, this deed, written upon this 
and the two preceding pages of ftamped paper, by O. P, writer 
in is fubi'cribed by both parties at \V\ the day of 

before thefe witnefles. 

Both parties fubicribe fuch a contract on each page, and tlie 
witneffes on the laft pa^c. The parts of which this tack or 
Contrail coniifts, are evidently \ ift, the names and defignatiens 
of the parties \ 2nd, the fct of the fubjeft to the tenant \ 
the abfolute warranty of the tack and polTeffion ; 4th, the o- 
bligation to pay the fpecilied rent \ 5th, the other preftations 
due by the tenant 5 6th, the obligation of both parties to perform 
under the penalty \ 7th, the claufe of regiftration \ 8th, the 
claufe of fubfeription. 

Hence we fee that a tack is a contrafl of location, whereby 
the ufe of land, or immoveable fubj efts, is fetto the tackfman, 
leflee, or tenant for a yearly rent. It ought to be in writing, 
if for more than one year, as verbal tacks are not valid in law 
againft either party for more than a year. An obligation to 
grant a tack, or even a minute of tack on common paper, when 
pofieffion is attained thereon, is as effefifcual as a formal tack. 

The tackfman has right to the fruits which, fpring up year- 
ly from the fubjeft fet, but not to the growing wood above 
ground, or to the minerals, coal, clay, feV. under ground- And 
he is entitled to the poiTefijon of the fubjeft, for the full time 
of the tack, whoever is the proprietor. 

If the tack duty is payable to a creditor of the proprietor, or 
to be retained by the tenant for a debt due to himfdf, this is 
not valid againft lingular fucceflbrs, who may claim the whole* 
Tacks are ftri&ly interpreted, therefore the conveyance of a 
tack, which is not granted to affignees, is not good, tljo* it 
may be adjudged by creditors. And a woman's right of a tack 
falls under the huiband*s power. But liferent tacks may be af- 
figned, and they do not fall by marriage* But even thofe a$ 
mzU as other tacks, if they exclude aflignees, cannot be either 

& 2 affigned, 
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anigned, or adjudged. However, all fuch tacks may be ftib&fc 
Tacks may be evacuated during their currency, by the te- 
nants running in arrear of his tack duty for two years ^ and this 
irrhancy is triable before the judge ordinary. And when the 
tenant either rum in arrear of one year's rent, or leaves hi* farm 
uncultivated at the ufual fcafoh, he may" be ordained by the 
judge ordinary to give fecurity for the arrearj anU the rent of 
th'e five following crops, or to remove. 

Assign ion of the Foregoing Tack. 

Kn#d) nil men from me D. E. farmer in G. Whereas A. B. 
<if G by a tack between him and me dated , did fet 

and let out to me and my affignees, e>Y. his iaid farm oi G. 
)ving in the parifh of H. including the -arable land, graft ground, 
houfes ?nd pertinents; and this for thirty tight years from mi- 
chr.elmas then next, the term of my entry to the poflefiion. 
And he bound himfelf to warrant the faid tack and the 
poiTefllon to me^ at all hands. For payment of one hun- 
dred pounds lawful money, and delivering thirty bolls of 
oat-meal, and thirty bolls of barley, of yearly rent for the 
faid farm and pofieffion. And for performance of the other 
preftatlons therein mentioned. As the faid tack contain-, 
ing other claufes, more fully besrs. And feeing L- M. farmer 
in O, hath paid to me a fum of money, in confederation of 
this ronveyanc?, pf which I difch^rge him, therefore I do 
hereby cede and offt?n to him, and his heirs and aiiignees, the 
'faid tack during ail the years thereof yet to run, from and after 
this terhi of michaelrnas, and the farm or pofiefiion thereby fet* 
with all the iffues and profits of the fame; with full power to 
him, and them, to hold and pofTefs the faid farm, and to do e- 
very th : ng in the whole matter that 1 might have done before 
granting xim deed. But providing that the faid L. M. and his fore- 
faid be bound and obliged, to pay to the faid A. B. and his fuc- 
r^ffbrs, the tack duty, and perform the other preftariorts, and 
obligations contained in the faid tack, and relieve mc, and my 
forefaid thereof/ in time to come. And I bind myfelf and my 

futcefibr* 
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fucceubrs to warrant this affign^tion to the find L. M. and his 
above named, from my own and deed, and to pay and clear 
all the duties incumbent on me by the {aid tack, preceding 
the dn:e -hereof. And I have herewith delivered to him, my 
duplicate of the tack, as his own writing in time to come. And 
I con fern to the registration hereof in ihe books of council and 
fdliun or others competent for prefervation, and to receive ex- 
ecution on the warrandice as afferes, {jjY. in common form. 

If the tackfinan intends to fubfet his farm, or part of it, in- 
ftead of afijgriing the tack, he enters into a contract of fubfe:, 
which proceeds in much the fame form with the principal tack:* 
Only the rent is generally taken payable to the tackfman &"m- 
fdf, but fometimes, it is madfc payable to the proprietor. 

In cafe of an afiignation, the afiignee is taken bound to pay 
immediately to the proprietor ; but in the cafe of a fubfet and 
fubtack, the fubtenant is affo liable to the landlord for all the 
rent he has not paid to the principal tackfman. And he may 
be intcrpelled from paying to the tackfman, by a proteft, or 
procefc at the land lord's inftance. 

When a proprietor of land intends to fell his eftate, he gives 
public notice of it, and holds a roup or auction of it. On fuch 
an occaflon, Articles of roup are formed, of which the following 
is an example. 

Articles of Rovp c/ Land on Stamped Paper. 

Articles and conditions of the ronp and fale of the land and 
eftate of A. with the fiihing, mill, and whole privileges and 
pertinents, lying in the parHh of B. and belonging to C. D- 
of A. and" alfo poiTelTed by him and his tenants. 

The fdd lands and eftate are expofed, and fet up to public 
fate, by the laid C. D. after due advertifement thereof on the 
following conditions. 

The npfet price of the faid fubjects is to be two thoufand 
pounds lawful money, and this being offered, every fucceeding 
offer is to advance by five pounds at the lea ft. And every 
offerer is to fign his offer if he be <frfired, but though the fine 

be 
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be not figned, it fhali be binding in t^ary reipectj as it is taken 
down by the clerk of t^e roup. 

The judge of the roup h to hard tfat hit f pwer, of fetting 
the time for the continuance of the jr$up ?( a/x! the perfon who 
makes the laft or higheft offer for rAe fafojeft Vkhin the limit- 
ed time, is to be preferred to the purchafe. 

The price, or purchafe money is to be payable at whitfunday 
next, and the perfon preferred, is to become bound with a cau- 
tioner for payment of the money, with a fifth part more of pe- 
nalty, in c«fe of failure, and the intereft of the principal fum 
till payment. Which caution he is to produce to the expofer's 
fattsfaction, within fix days after the roup. And if he fail to 
do fo, he fhall thereby not only forfeit the purchafe, but alfo 
a fifth part of the purchafe money, of damages to the expofer. 

And in the cafe of the higheft offerer failing to find caution 
as above, the next higheft offerer fhall be bound in the fame 
manner, and under the fame forfeiture, at his own offer. And 
fo on backward, all the reft of the offerers in their order. 

The purchafer's entry to the poffeflion of the faid lands and 
eftate, is to be at the faid term of whitfunday next, at which 
time the expofer and proprietor is to have the fame cleared and 
relieved of all public and private debts and burdens, and he is 
to deliver to the purchafer a proper conveyance of the faid e- 
ftate, and pertinents, with abfolute warranty, and a fufficient 
progrefs of writs for forty years back, 

D. E. of G- is hereby appointed judge of the roup, with full 
power to chufe his own clerk, and to hear and determine Anal- 
ly in every thing concerning the fame. And all parties are to 
be underfiood, and held to ftand by and fulfil his fentence, 
without any objection. And the faid C, D. confents, and all 
the offerers are underftcod to conftnt, to the regiftration here- 
of, and of the minutes of roup and decree of fale to follow 
hereon, in the books of council and feflion, or others compe- 
tent, that horning on fix days charge, and other execution as 
afferes may pafs on the fame; appointing for that end 

Their 

procurators. In witnefs whereof, f. 

Minutes 
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Minutes c/'Roup. 

At P. the day of in prefence of D. E. of 

G. judge of the roup, appointed by the foregoing articles, who 
named R. S. writer in L\ to be his clerk. The faid articles 
were audibly read over to the company convened after due ad- 
vertifement, and the lands and eftate therein mentioned were 
fet up to fale, at the price, and on the terms mentioned in the 
faid articles. Then 

I. K, merchant in L. offered for the faid eftate, two thou- 
fand and ten pounds, lawful money. 

I. K. 
D. E. 

And M. N. merchant in L. offered for the faid eftate two 
thoufand and fifty pounds. 

M, N. 
D. E. 

And no other perfon having offered more, within the time 
limited by the judge, he declares the faid M. N. to be the 
higheft and laft offerer, and the purchafer of the faid lands 
and eftate, and prefers him accordingly. And the faid M* N. 
accepts the purchafe at the faid fum of two thoufand and fifty 
pounds, and offers P. merchant in L. to be his cautioner, 
who becomes bound jointly and feverally with the faid M, N. 
for the faid purchafe money, in terms of the faid articles. 
And the laid C. D. accepts the faid cautioner. And the judge 
ordains them all to implement their feveral parts of the faid 
articles, one to another. And the parties confent to the re* 
giftration of thefe minutes of roup and fale with the articles 
of roup. In w r itnefs whereof, thefe prefents, written on this 
and the preceding page, of the fame Iheet with the articles of 
roup, by the faid R. S. are fubferibed by the faid parties and 
judge at P, the day of before thefe wit- 

nefles. 

It lhould be obferved that all roups muft proceed in a fair 
and juft manner- No perfon authorized by the expofer, di- 
rectly or indireftly, or acting with his knowledge for him, can 

make 
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make an offer for the expofer, Sucli procedure would annul 
the roup and fate, as to all the offers after fuch perfons offer* 
and fubjeet both the expufer and his confident to damages- 

It (liquid alio be no need that there is a duty to the king up- 
on the moft part of Subjects that are rooped, and that the fel- 
ler fhould eonllder, whether it is beft in his rircumft antes, to 
take the burden of this himfelf \ or to caufe the buyer pay it; 
or to divide the duty between :hem. 

Presentation of a Minister by a Patron to a Vacant 

Church, 

I A. B, of C- undoubted patron of the parifh, and parifh 
kirk of D. to the reverend moderator and other members cf 
the prelbytery of E. greeting. Whereas the faid kirk of E. is 
vacant in my hands, and at my gift and prefentation, by the 
deceafe of the reverend Mr F. G. hte uiinifter thereof; and I 
being defirous to have the fame provided with a perfon proper- 
ly qualified^ and fit for the difcharge of this important office \ 
and being informed of the ability and good qualifications of Mr 
I. K* probationer in L. for this purpofe \ therefore I do here* 
by nominate and prefent the faid Mr L K, to the miniftry of 
the faid parifh, and parifh kirk of E. and to the manfe, glebe, 
and flipcnd, with all the pertinents and privileges of the fame, 
as they were poffjffed by the laid Mr F, G. And this for the 
crop and year of God, one tfaoufand feven hundred and eigh- 
ty fix, and every year thereafter during the faid Mr I. K's in- 
cumbency there. And I delirc and require you, the faid mo- 
derator and other members cf ibe aforefaid preibytery of E. to 
take trial of his qualifications j and he being found qualified,' 
to admit him to the faid church, and grant him inftitution 
conformable to the public law in this behalf- I alfo rcqueft 
the lords of council and iefiion, or other judges competent* 
to grant letters cf horning, and other executorials necefTary, 
as arreres, at the instance of the iVid l\Ir I, K, for caufing pay- 
ment and performance to hinj of ti c A id ffipend, and of aE 

' the 
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the pertinent, profits, and privileges of the faid kirk of E* 
'during his incumbency- In witnefs whereof, tsrY. 

Sucn a praeatatioa muft be written on ftamped paper, pay- 
ing 3 duty for this purpofe, and it is completed by the aft of 
the prefbytery, iettling the prefentee minifter of -the parilh. 
Before the presentation is given, the patron ought to be in- 
f-fied, and to be qualified to government ; and he ought to 
grant the prefentation within fix months after the vacancy 
comes in courfe of poft, or a reafonable time, to liis know- 
ledge. 

After receiving the prefentation, the prefentee ought to be 
qualified to government before his admiffion. 

If the prefentee is already a fettled miniiter in another pa* 
riih, the claufe in the prefentation, requiring the prefbytery 
to trfke trial of him, is left out as unneceiury. But every pre- 
fentation flhould ihow the manner of the vacancy; whether it 
wab by the death, or depoiltion of the incumbent, or by his 
tranfportation to another church. 

It may be alio noticed, that mmifters of parities, not only 
get horning for their itipends on ten days charge, but in poin- 
ding for the ftipends, they need not carry the gopds to the 
market crofs, only appraife them on the ground. 

A Factory, or Commission. 

Gentlemen of confiderable landed property, frequently ap- 
point factors, to levy the rents, and do the other bufinefs 
of their eftates, for their own convenience, and dignity; th* 
form of wkich is as follows/ 

Be it knovm to all men from pie A« B. of C. that I have 
constituted and appointed, and I do hereby make, constitute, 
and appointe D- E. writer and farmer in F, to be my fuftor, 
and- .agent, during my pleafure for the purpofe afrermentionedj 
granting and committing to him full power and authorry, for 
me, and in my name, 2nd to my behoof, to demand, fue fox, 
receive and difchargs, all and fundry th« rents an*} dutys of my 
#ftate of C- from my tenants, feuar$ ai^ ail pofi^flbrs of .-of 

♦ lands, 
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lands, mills, and fifliings. And this for the tcrivr of whitfun* 
day laft, and all other terms and years thereafter, during the 
the continuance of this cormniffion. Alfo to fell my victual, 
rent to the beft advantage he can, and remove tenants, let pof* 
feffions, and to grant tacks or leafes of forms, after fir ft consult- 
ing with and informing me of the terms and the perfons in 
thefe matters. And to do every other thing in the prenufes, 
which I might do myfelf, if I were prefent, and which I will 
ratify, and hold firm and ftable to a)l concerned- And I have 
herewith delivered to the faid D- E- a full rental of my faid e* 
ftate fubfcribed by me, as the rule by which he is to enter on 
the management of my affairs. And according to which j and 
the amborifed variations that fhall enfue i hereon, he is to hoid 
count and reckoning with me. Providtd however, that the 
faid D. E. fhall be bound and obliged to recover t i c .V.d rci.ts 
and duties punctually, Qr to do diligence for theprfifedue time, 
and not to allow any prefeription, or lofs of privilege concern- 
ing them, to take place. And to have as few arrears after 
very term as poilible. Alfo that, befide paying in the money 
he receives to me, or my order from time to time, he ilsail 
twice every year, at the Srft day of Auguir, and the rirft day 
of February, ftate and fettle his whole accounts of my affiur$j 
and pay me the balance of money in his hands at thofe terms. 
The faid D. E. having allowance of all the ncceflary and rea- 
fonable expences he (hall difburfe in my matters, and the fum 
of every half year for his trouble. And I content to 

the registration hereof, fcsV. for prefer ration, and to receive 
execution as aScres. 



Of Barons, 

A baron, U he who holds his lands of the crown, and has 
Tight to elect, or be elected a member of the houfe of com* 
mons. He has right to appoint bailies for holding courts, tf 
recover his rents and mill fervices. But if his lands were for* 
inerly erected, or confirmed by the king, into a free barony, 
he has yet power to judge in other caules, where the debt and 

damages 
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damages do not exceed forty (hillings Iterling. He has alfo power 
to judge in attaints, batteries and other fmallei offences, which 
may be punifhed by a fine, not e-vceeding twenty ihillings, or 
by letting the offender in the ftocks in the day time, not a- 
bove three hours* The fine to be ievied by poinding, or one 
month's impriftmrnent. 

In confequence of this, the baron may appoint a bailie, by 
a writing called, a bailiary, to hold courts, and apply the law, 
The form of which is as follows. 

A Bailiauy, .or Commission for a Baron Bailie* 

Know all men from me A. B. of C- that I have nominated 
and appointed > and I do hereby nominate, conftitute and ap- 
point D. E. of F. to be my lawful bailie, over all my lands and 
efhte of C. with the pertinents, lying in the parifh of L. and 
(hire of M, 5 giving and committing to him my full power and 
authority, for me, and in my name, to fet, fence, hold and 
continue a baron court, or courts, as often as hhall be found 
necsfiary or expedient. And this upon the ground of my faid 
lands and eftate, or any part thereof j and therein to admini- 
fter juftice in all the cafes to be profecuted before him, con* 
fonnable to the law and practice of Scotland, in the moft inr* 
partial manner and without delay. And to carry his fentences 
into execution by every legal method, Alfo to chufe his own 
clerk- And in general, to do every thing in this matter, 
which to the office of a baron bailie doth belong. And I will 
ratify, and hold linn and fiable, to every perfon concerned, 
all and what foe ver the faid D. E. lawfully does or caufes to be 
done in the exercife of the faid oSce. Registration for pre- 
fervation« 

A baron bailie, before the art, ftiould qualify himfelf to go- 
vernment, and caufe a certificate of this to be regiftered by 
the Iheriff cierfc., under the penalty of 10I. and fix months im- 
nrKonment. 

Perfou* my be cited by word only before a baron court, and 
poin lings for the rents, feV, on their decrees may be execu- 

h 2 ted 
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ted by one appreciation upon the grourid. And this without 
giving a previous charge to make payment. 

The Form ^Holding a Baron Court* 

C. the ioth of June 1786* In prefence of D. C. of F, ba- 
ron bailie of C. The court lawfully fenced- Appeared L* M* 
in G* factor for A- B- of C- Efcj ; and produced a libel at his 
inftance againft fundry tenants of the faid A. M. with an ex? 
edition of a proper citation given to each of them, to appear 
this day. And he craved decreet accordingly. 

The Form of ths Libel. 

Unto the ban- baron bailie of C. complains unto your ho- 
nour L. M. in O. faftor for and in the name of A. B> of C. 
Efq \ upon the perfons after named, who fhould be decerned 
and ordained to pay the complaincr their reins and debis fol- 
lowing. 

I. K. tenant in L. twenty pounds lawful money, as the bal- 
ance of his rent due at laft whitfunday, conformable to an ac- 
count therewith produced, and the inter eft thereof iince the 
faid term till payment. 

O. P. tenant in R. thirty pounds lawful money as the bal- 
ance of his rent, due at whitfunday, per account produced, 
and the intereft fince that time till payment. 

And both the defendants to pay expences. According to 
jiiftice. 

C. 10th of June 178L 

Call the defendants. Which done, and no objection made, 
the bailie decerns, as it is calied, as libelled, with of 
expences againft each, and the expence of extracting the de- 
creet. On which, a poinding of the debtors effects will folio w. 

On the NoN£$T£Y of Heirs. 

WheD z proprietor of fcnd dies in debt, and his heir ftartds 

off 
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off from entering to him, and paying the debt, and when a 
year and day are paft l*nee the death ; any creditor may charge 
the l i eir, on a writ under the king's fignet, to enter to his an- 
ceftor, within 40 days after the charge, and be liable* 

This may be done again ft both majors, and minors, and in 
the Cdfe where the heir himfelf is debtor, as well as his ancef- 
tor. 

-There are two forts of charges to enter heir, a general charge, 
and a fpeciai one. The firft ferves only to fix the reprefenta* 
tion of the heir, fo as to make the anceftor's debt his debt. A 
fpeciai charge makes up for the want of a fervice of the besVg 
and iiates, him, by a fiction of law, in the right of the fub- 
jeibs, to which he is charged to enter. Therefore, where the. 
heir is debtor, a general charge for fixing the reprefentation a- 
gainfl him, is not necefTary, fince the only concern of the cre- 
ditor is, that his debtor make up titles to his anceftor's eftate, 
an 1 this is done by a fpecial charge. But where the deceafed. 
was the debtor, the creditor muft firft charge his heir to en- 
ter in general, that it may be known, whether he is to repre- 
fent the debtor. If he does not enter within 40 days, the debt 
may be fixed again it him by a decreet of conftitution, on which 
he may be charged to enter heir in fpecial upon 40 days more, 
and thefe muft be elapfed before the creditor can proceed to 
apprize, or adjudge the land. 

But if the heir who is charged, and is profecuted for the 
debt, do not chufe to enter and reprefent his anceftor, he gives 
into the procefs a renunciation to be heir, in a formal writing 
upon which no decreet can pafs again ft him perfonally. But 
it will pafs cogniiioms caufa y as it is called, and this being ex- 
tracted, the creditor raifes a procefs of adjudication againit the 
lands of the debtor. And in this cafe, the adjudication maybe 
carried on before the fherifF, as well as before the court of fef- 
fion. The form of the renunciation to be heir, is as follows. 

Renunciation to be Heir. 



Kww all men from me A. B. merchant in C. eldeft fon, and 

apparent 



Of Heritable Rights* 



apparent heir of the now deceafed D. B of F. Whereas I am 
now charged to enter heir in general to the faid D. B. my fa* 
ther within 40 days, in virtue of letters for this purpofe, at the 
inftance of J, K- writer in L, to the effect, that he may pur* 
fue all actio ls and caufes competent to him again ft me as heir 
of my father, with certification, if I fail to do fo within the 40 
days, the faid I. K. ftiall have fuch like action and execution 
againft me, as if I were entered, ferved and retoured heir to 
my faid father, 2ltho' I ftand off, and do not enter. As the 
faid letters of charge, and the execution thereon more fully 
bear. Upon which the faid I. K. has executed a fummons a- 
gainft me, in order to make me liable, as heir of my faid father 
for the debt therein mentioned. And feeing lam reiolved, not 
to enter heir to my faid father, becaufc I may incur much hurt 
and damage to myfelf thereby, therefore I have renounced, and 
I do hereby renounce to enter heir to the faid D. B. my father 
and I quit all benefit which is or may be competent to me as 
ieir to him. And I hereby confent that the aforefaid I. K, 
for himfelf, or as affignee from others, have all action and ext 
ecution for the debts refting by my faid father to him, or his 
conftituents, or authors, contra herediiaiam jacer.iem^ ei bona w- 
kil'ta pertaining to my faid fatfcer, at the time of his deceafe, as 
accords with the law. Registration for prcfervation. 

If the heir do not mean to reprefent his anceftor he fhould 
do nothing to infer this on himfeif. 

On the Service g/" Heirs to their Ancestors. 

When a proprietor of land dies infefted, and without having 
made any deed of fettlement for conveying the lands to his heir! 
that heir mud make up his title, by being ferved heir to his an- 
ceftor, whether it be his father, or any other. But he has a 
year and a day allowed him from the anceftor's deceafe, to de- 
liberate, whether he will enter or not ; till the expiring of 
which, he cannot be profecuted for the debts of the deceafed. 
All fervices of heirs proceed on brieves, or warrants in latin* 
from the chancery. The judge to whom the brief is directed, 
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Is required to try the matter by an inqueft of fifteen (worn 
pen, who cannot fit, till fifteen days after the brief has been 
proclaimed to all and fundry, at the market crofs of the head 
borough. The in quell, if they find the cl&m of the heir ve- 
rified, declare him heir :o the dece'afed, by a verdict, or fer- 
vice, which the judge attefts-. This fervice is not deemed com- 
plete, till it be retoured, or returned to the chancery, after 
which, the heir gets an extract thereof, and ufes ir, as he 
finds neceflary. 

The fervice of theirs is general, or fpecial. The firft vefts 
the heir in the right of all heritable iubjefts, which do 
not require feifin, as reverfions, bonds, fecluding executors, 
beirfhip moveables, &c> Or which have not been perfected 
by feiiln, as difpofuions, heritable bonds, t*fc. But it carries 
no right cloathed with infeftment. The brief on which a ge- 
neral fervice proceeds, may be directed to any judge ordinary, 
and it muii be proclaimed ia the jurifdiction where it is to be 
ferved. A fpecLI fervice, followed byieifin, vefts the heir in 
the right of the fubjecls in which the anceltor died infefted. 
And the brief mnft be directed, either to the fheriff of the 
county, or bailies of the borough where the fubjects lie. Or 
by warrant of the court of feffion, to other delegates, Tiie 
proclamation of this brief muft be made at the head borough 
where the lands lie. The ftyle of all brieves is the fame, and 
they contain feven heads, which the inqueft is commanded to 
anfwer. The firft is, whether the anceftor died at the peace 
of the fovereign. This is on account of the fill:, and forfeiture 
in cafe of rebellion; but the affirmative is prefumed, unlet* 
rebellion be proved. The 2d head is, whether the claimant 
be the next and lawful heir to the deceafed. The legitimacy 
is prefumed, but the propin quity nvuft be proved by witneffes, 
or writings* 

In a fpecial far vice, the claimant rnuft alfo prove, the time 
of the anceftor's death, and thereby the length of the rtonen* 
try, and alfo, that he was infefted, which his feiiin ftiows* 
The 3d head is, of what fuperior the lands arc held in capite, 
Of immediately j 4th, by what manner of holding ; 5th, what 

their 
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their extent Is, boHi old and new; in order to fix the rate of 
the fuperior's cafuakys, which is governed by the new extent; 
and the nonentry dutys to the crown, by the valuation of th* 
lands which were formerly hoiden ward, 6th, whether the 
claimant be of lawful age. This related to the tenure of ward- 
holding, which is afcohftied, i;nd muft now be anfwercd always 
in the affirmative j 7th, in whofe hand the fee has been lines 
the anceftor's death ? This ferves to fhow, whether nonentry 
be dues for if the lands have been poflefTed by a tfercer, or 
liferenter, it is excluded. 

The two firft are anfwered in a general fervice. And the 
whole in a fpecial fervice. The clerk of the court, where the 
fervice is performed, makes out the claim for the heir, and all 
the other minutes of court, fo it is not nccefTary to notice any 
more of them here- 
Only a fervice is not required for a right in titles of honour, 
or offices of the higheft dignity; thefe defcend by the right of 
blood- Nor is it required to the levying of the rents of a land 
eftate, or the enjoying of a tack, or any other temporary right 
belonging to the anceHor* A fpecial fervice is completed bjr 
iWiin. Where the lands hold of the crown, the chancery if* 
fues precepts for infefting the heir, directed to the iheritf of 
the fhire. If the lands hold of a fubjeft, the heir obtains in- 
ters of horning to charge the fuperior to receive him. And 
if the fuperior refufe, the heir may proceed againft his fupai* 
or, and fo on to the fovereign, who refufes none. 

If an heir is doubtful, or afraid, that his anceftor's efhte is 
not fufScient for clearing his debts, and within the year of de- 
liberation, exhibits upon oath, a full inventory of- all his an* 
ceftor's heritable iubjefts, to the clerk of the fhire where tb^ 
lands lie ; or, if there is no heritage requiring fetfin, to tb* 
clerk of the ihire where he died ; and if after the fame is fut> 
fcribed, by the fheriff, the clerk and himfelf, and regiftered 
in the flieriff's books, the extract thereof fhail be regi ftered 
within forty days after the expiry of the year of deliberation, 
in the general regifter for that purpofe; his fubfequent entry 
will fubjeft Jurn no farther, than to the vajue of fuch inventory* 

Qn 
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The tcrce, or third, is a liferent competent by lav* tty rtridowSj 
who have not accepted fpeciat pro vi lions* in the third part of 
fhc heritable fuhje&s, in which their hufbands died infefted- 
It takes place only where the marriage has fubfifted for a yea/ 
ftUd a diy ; or where a child has been born of it. .And it fcf 
not due out of burgage tenements, Or thofe in a royal borough* 
Neither is k due out of the lands in which the hufband wa6 
not infefted. It extends to tithes, to fervitudes, to rights of 
annual rent, and other burdens afrecking Iandj but not to rights 
of revsrlion, fuperiority or patronage. The widow, having w 
fpecial prov:£on from her hulband, is thereby excluded from- 
the- teres, unlefs the provifion contain a claufe> that fhe fhsdl 
have right to both. 

Thtf widows title of po/leffion, is made up by being iervedf 
f& ih& tefee, by an mqueft, before the meriff, on a brief fronV 
the chancery. She proves that fhe was wife to the deceufed* 
and that he died infefted in the fubjtiis contained in the brief. 
The fervice is riot retoured to the chancery. But the fheriff 
Hens her to her terce, or divides the lands between her afldf 
the heir, either perfonally, or by a precept to a bailie for tftratf 
purpofe. In this diviiion, after determining by lot or cavil* 
whether to begin by the fun or the {hade, that is, by the eaflfr 
or the weft, the fli^riff lets off the two Srft acres for the hehy 
aftd the third for the widow. Sometimes the diviiion is exe* 
cured, by giving one entire farm to the widow, and two of es 
qua! value to the heir. On which an inftrumertt lis taken, oi 
required under die hand of a public notary, and this is equal 
to a feifin. The form of which inftrurusnt, is aa follows. 

Instrument oh Kknning a Woman to her ISsrce $ 

At C. th6 day of 6ttf thou&nd feveri hund* 

red and eighty fix, between the hours of ttn forenoon and ontf 
wCWWtfto hr prefence of tht is^taty-ptiSHtf, at*f tb* witnefc 

M fe 
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fcs fubfcribing $ appeared A* B. widow of the new deceafed D. 
B. of C. and pafifs) with us to the ground t f .the lands and e- 
fhite of C. having in her hand a precept of Venning directed 
by the flieriff of E. which precept, fhe exhibited and prefttot* 
ed to G. H. as bailie or, officer in that part, fpecially cenftitty 
ted by the laid precept, to the effect aftcrmentioned, requiring 
him to put the fame tu due execution- Which requeft he found 
reafonablc, and he accepted the faid precept, and delivered the 
fame to me, to be read to the witness prefent. This according* 
ly I did, and of the fa id precept, the tenor follows, L. M» 
ei quire Iberia depute of the fliire of N. to 

jointly and fevrrally 

b.tilies and officers, in this behalf, fpecially conftituted, greel- 
in Whereas by an irqueft of fifteen fworn men, in a fheriff 
court ac N. upon the day of current, in obe* 

dience to a brief from the chancery, directed to me, to the ef- 
fect after merrier ed, it is found, that the faid D. B. lmfband 
of the laid A. B. died Uft vefted and felfed as of fee, at the 
faith and peace of our fovereign lord the king, in all and whole 
the lands of, Esfc (here narra e the lands and other heritage, 
which belonged to the defunct) lying within the parilh of W. 
and fhire of N. Alio that the laid A. B. was lawful fpoufeof 
the faid D. B. at the time of his deceafe, which happened on 
the day of lair. And therefore, by the Jaw 

and practice of Scotland, flic ought to have a reafonabie terct 
or third part of the faid lands and eftate of C. and others above 
mentioned, kenned and fet aiide to her, to be pofleffed by her 
in liferent, during her lifetime. The perfons who paffed upcfl 
the faid in que ft, having ferved the laid A. B. to the funny 
third of the faid lands and others, in confequence of a lot caft 
in my prefence. As in her faid fervice, and my act of kenning 
her to the terce following thereupon, at more length is con- 
tained. I therefore charge you to pafs to the ground of the 
faid lands of C and there acknowledge, cognofce, kenn, and 
enter faid A. B* or her attorney in her name, bearer here- 
of, in and to the faid funny terce, or third part of the faid 
lands of C. and others above mentioned. And this by deliver- 
ing 
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rinj to her, or her fiLl attorney, a Kale earth an J ftcre c.f the 
ground of th^ faid bndi| zn i ocner iy;nbois ulu^l or oecdfcttf 
in the cafes- Which to do, I commit to you full pW€t 
by this my precept, fubfcribea by me N 5 . the tenth day of 
June one thoufand revet) hundred ar id eighty fix. .A tier read, 
irrg the sforefaid pieccpc the faid Gi rL bailie aforefaid, pa;led 
to all and fundry the laid lands and others, and there, he ac- 
knowledge cognofcedj kenned, and entered the laid A. B. rbr 
her liferent ufe alemiarly, during her lifetime, in and to her 
funny third parr or terce of the laid lands and eftate of C. and 
others above mentioned, whereis her fiiid huftund died hit vefi* 
ed and feifed as o£ fee* And that by delivering to her perfona 
ally, a little ejrtii and ftone of the ground of the (aid LuuU. 
Whereupon, ihe aiked and required instruments under the 
hand of me notary public, before V/. lS- and T. Y. both ten* 
ants in C- whnefies to the premiics ipeciaily caJ&d and reqair* 
td. 

Of the Judicial Salh of a Bankrupt's Est'atL 

When t^e propretor of an eftate becomes barjfcnaptj or ;he 
eftate is fo charged wtth debts, that priicfc'rlt perform will not 
buy from him, the eftate mzy be fold by the court of feifion, 
wbhout the confi ne of the debtor or nroprictor, at the inftahec; 
of any real creditor, whole debt is fee u red oa the la id, No 
procefs of fale enn proceed at th* fuit of a creditor, without a 
proof of the debtor 1 ** bankruptcy, and therefore the fumrSohn 
of fale mutt comprehend the debitor's whole eftuie. The debt- 
or, cr his apparent heir, and all the r?al creditors in pdfleflU 
on, muft be made partys to the fuit % bat i: U fumcienf if the 
other creditors be called by an e^iflal citation at the market 
crofs* The fummons of faie contains ?. conclmkrn of rankirVg 
or preference of the banferapVs creditors, tn this ranking^ 
hVft an ] fecund terms are aligned to the whole creditors* for 
producing their rights anil diligences, which muft be priblifhect 
in the Evening Courant, a^d the decree of ccrtifi cat;on there- 
on, ajr.injl the writings no: produced, hv= the fame cfieft in 
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favour of the creditors who have produced their right*, as if 
that decree had proceeded upon an action of redu£hon-imprur 
Ration. 

The ranking of the creditors muft be concluded by an ex- 
tracted decree before the aftual fale, at leaft to the extent of 
the value put on the lands by the court. The property of the 
land is adjudged to the higheft offerer- The creditor* receiw 
ing payment, grant to the purchafer absolute warrandice tp 
the extent of the fums received, and the lands are declared t$ 
be difburdened of all debts or deeds of the bankrupt or his an* 
ceftors, either on payment of the price by the purchafer to th$ 
creditor?, or on confignation of it, in cafe of their refufal, i% 
the hands of' the magistrates of Edinburgh- If any of the ere- 
ditors jndge himfelf hurt by the fale, or a divifion of the price, 
he may have an action for recovering his faare of the price, a- 
gain ft the creditors who hr.ve received it. 

The expence of the procefs of fale is dilburfcd by the fac* 
tor of the court on the eftate, out of the rents in his hands. 
But if the action of fale be brought by an apparent heir of the 
debtor, the expence falls on him, if there be any excrefcence 
c>f the price, after payment of the creditors, but if there be 
no overplus, the creditors bear the burden of it. 

All diligence done again ft the eftate while the action 0 f f^le is 
depending, goes for nothing in point of preference. And when 
a creditor is preferable op feveral ftfbje&s, he cannot ufe his pre* 
ference arbitrarily, by favouring one creditor more than another; 
he muft allocate his univerfal debt proportionally againrt ail th$ 
fubjeefcs or partys, whom it afitfts. If it is material to iuch 
Creditor, to draw his payment out of any one fund, he may 
fpply his debt that way ; but the pofterior creditors who ha>& 
3*ffe£ted the fubjecfe, put of which he drew his payment, may 
oblige him to affign his right to them upen the feparate fub- 
jefts, which he did not ufe in the ranking ; by which they may 
recur againft the feparate fubjetts, for the fhares which the pre* 
ferred debt might have drawn out of them. But he cannot be 
ffimpcll^i tp tbi$, if H wfafecn the pr Irenes of any feparate 
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debt lu hold? on the original ground, before %\x$ aftioa of fate 

pommenced? 

An Abridgement j/' the Act of Parliament, 1555, t 
39, Anent Warning ^Tenants. 

Warning tenants and others to remove from lands, mills, 
fifhings and pofTeffions, to be in manner following. That the 
precept of warning be executed, forty days before the term, of 
whitfunday, againft the party, perfonally or at his dwelling 
lioufe, and alio upon the ground of the lands. Thereafter 
the fame precept be read in the parifh church where the land* 
ly, upon a funday, during the forenoon's fervice, and a copy 
$*ed on the moil patent door of the kirk-ftile, forty daysbe^ 
fore the term \ and if the party remove not at the ternij a pro r 
cefs of removing ihall be competent, upon a citation of ij>: 
days j in which if the party make no relevant defence, but of* 
fer to improve, 'difprove) the executions, he fhall not be hear4 
till he find .caution for violent profits. That there may be rear 
$y accefs fer redreft, all judges competent in fuch removings, 
appointed to hold courts the firft lawful fifteen days after trU 
nity funday ; (a moveable feaft, next to whitfunday, which was 
alfo moveable and depended an cafter and if the judge ordi- 
nary fail in any article pf his duty, he fhall be liable to damage, 
huereft, and expeufes; without prejudice of the ^ftion againft 
the violent occupiers, and ppfiiiTors, 

By aft 1644, C. 14. warnings are difcharged to be read at 
tli 2 kirk cloor before the firft fermon, and ordained to be re&4 
icumediately after the rainifter has concluded, and laid the blef* 

By aft 1690, C, 39. the legal term of removing both in 
burgh and landward is appointed to be the 1 5 May, upon warn* 
ing forty days preceding the fame. Hence, tho 1 it was not 9- 
fighjajly intended, it is obferved in praftice, that tho' the 2* 
greed term of removing be after whitfunday, yet the warning 
muft be given forty days before the whitfunday which precede* 

ffetf term of amoving, to ppffefiiaa$ w fwm in the coun- 
try. 
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try. Gut it is fufGcient that the tenant be wanted from hou* 
fes, which have no relation to a country farm, forty days be- 
fore the end of the fer, whether this oc whitfunday or mar- 

tinmas. . > «i « t > 

Abridgment of th Act Sederunt in December 1756, 

ANENT RfcMGVlNGS* 

Actions of removing, having been attended with difficulties, 
the lords of council and fcfiion, for a remedy, made the fol- 
lowing regulations. Where a tenant is bound to remove with- 
out warning, at the end of his tack, the heritor, or fetter may 
obtain horning, and charge him, forty days before whitfunday. 
And on production of the tack and horning^ to the fherifF, he 
is within fix days after the appointed term of removal, to ejeft 
the tenant, and deliver the potTefiion void to the fetter. 2d, 
Where the tenant hath not obliged himklf to remove without 
wirning, the heritor or fetter of the tuck, may ufe the order 
prefcribed by the aft, in the year 1555, and purfue a remov- 
ing; or he may bring his a&ion before the judge ordinary, for- 
ty days before whitfuud^y, which fhaU be held 2s equal to a 
warning on the faid aft; and the judge fliall determine ac- 
cordingly, jd. Where a tack is af^gned, and this not inti- 
mated by an infrxu orient, or where the lands are fubfet 5 a horn* 
:ng executed t»s aforefud, or a decreet of removing obtained, 
cr a warnin g on the forefaid ftatute, again ft the principal tackf- 
man, the fame (halt be effectual againft the aiiignee"; or fitb- 
tenants, for removing and ejecting them. 4th. Where a te- 
nant is in arrear of two years rent, the fetter or heritor may 
declare the irritancy of the rack before the judge ordinary, and 
infift for a fumsnary removing. Which the judge or iheriff 
fhaH grant accordingly, jth. Where a tenant is in arrear of 
3 full years rent, and deferts his pofleffionj leaving it unlabour- 
ed ; in either of fehefe cafes, the heritor or fetter may bring 
a£tion before the judge ordinary, and obtain a decree againft 
the tenant, to find caution for the arrears, and for the rent of 
the next live crops, within a certain time * tailing which, the 
• ; * s tenant 
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tenant to remove fummarily. 6th, No bill of advocation or 
fufpsnfion of a removing to pafs, but by three lords in time of 
vacance, and by the whole lords, in time of feilion. The corn- 
plainer being obliged, within ten days after pafling the bill, to 
find caution, for implement of what fliall be decerned, and 
for damage and expence, and failing fuch caution, the bill to 
be held as refuled, and the removing to proceed. 7th, In all 
removings, the lords will determine the fame fummarily. 
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An Inland Bill. 



IOO Edinburgh, January I, 1784. 

Three months after date pay to me or order at the Exchange 
Coftee-houfe here one hundred pounds lawful money for \alue 
of 

To Mefs C D. and E. F.~) A. B, 

Merchants in Glafgow > C. D* 

jointly and feverally j E. F. 

A Promissory Note* 

£ 100 Edinburgh, January 1, 1784, 

We jointly and feverally promife to pay Mr A, B, or order 
one hundred pounds lawful money at the Exchange Coffee- 
houfe here in three months after date for value of him 

a d. 

E. F. 

The nature and confluences of bills and promiflary notes, 
are the fame. They mull be written on ftamped paper, and 

N they 
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they prcfcribe, or arc limited in fix years after the time of payu 
merit. They pSfi by indorfaiion, from hand to hand, a3 ready 
money, for value, and are not fubjefted to nrreftments, com- 
penfatton or ieparate difcharges, as long as they are current, 
And this is for fix months after they are payabk ; within 
irhich time, they may be protcfted at the place of payment, 
or againft the accepters peribnally, and regiftered for fummary 
diligence on a charge of fix days. 

This regiftration ihould be in the books of the fheriff or 
rnagiflrates of boroughs where the debtors live, or in the boote 
of feffion at Edinburgh. On which, horning and caption will 
proceed, for taking the debtors perfom and their c&ifcs in pay* 
ment. * 

After the fix months are elapfed, payment can be compel- 
led only by an ordinary action at law, on a fummons and de- 
cree for a charge to pay in fifteen days. The reafon for fuch 
a difference in the time of the charge, is not evident, unlcfs 
it be, the debtor gets longer notice of the demand for pay- 
ment, by a fummons and Sentence, therefore he IhoiSS -get 
longer time in the charge on this fentence, than on a fumma- 
ry decree of regiftration* The very reverie ought in juftice 
to be the cafe, if a difference is to be kept up; but in goad 
policy, the time of a|hiuch charges, ihould be one fpace of 
£x days * 

And after thet^pfe of fii months, bills and notfi^Jcfe their 
extraordinary privileges in thefe refpecls. They may beafleA- 
ed by arreftments or compenfation on account of the indor- 
fers of them, and by feparate difcharges from them. 

The words, or vtder, are not neceflary for conveying them W 
inland bills, drawn and payable in Scotland ^ nor are the words, 
jointly and fever all} requifite, to make them binding in thjjjfl 
terms. For the accepters are fo bound, whether thofe wftrds 
be r.dded or not. And even the uddrefs, or the name and 
d'^fignation oi the accepter, previous to his fubfeription, is not 
neceiTary; for his fubfeription fufficiently iftarks him out to 
ht the perfon intended, as much as the iubfeription of die 
drawer afcertains him, without any addreft or Jefignation. 
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We need only to obferve farther, that bilts ox notes> are 
conveyed by ample indorfation or affignment on their back, in 
fuch form as this. Pay to Mr G. H. value received. A. B* 
Bat after they are regiftcred, or a fentenee upon them, they 
can be conveyed only by an afli gnat ion on 1 tamped paper. 
And in this cafe, when they are paid, they need a formal dis- 
charge, alio on ftamped paper. v 

If a man hoids an indorfed bill, he fliould prefent it on the 
third day after it becomes due, being the laft: day of grace, in 
order to prefcrve his recourse in law upon the indurfiT, in cafe 
of nonpayment* But if the third day be fabbath, the bill 
rnuft be protefted on the fecond day, and notice lent to the 
indorfer, without delay or within 14 days thereafter ; other wife, 
the recourfe will be loft. 

Eos d for Borrowed Money* 

I, A. B- merchant in Edinburgh do acknowledge that I have 
borrowed from C. D. merchant in Lieth two hundred pounds, 
lawful money, of which I difcharge him. And I bind myfelf f 
and my heirs and executors, to pay the fa id fum to the laid 
C. D. or his heirs, executors or affignees, at the term of mar- 
t'mmafs next to come, with forty pounds of penalty and ex* 
pence in cafe of failure, and the legal intereft of the principal 
fum from this date, until the fame be paid. And I confent to 
the regiftration hereof in the books of council and feilion cr 
others competent, that horning on fix days charge, and other 
execution as accords with law, may pafs on the fame \ appoint* 
ing for that end, 

my procurators. In witnefs whereof, this deed, 
written on ftamped paper by E. F. writer in Edinburgh, is 
fubferibed by me at Lieth the firft day of January one thou- 
ftnd, ftven hundred and eighty four, before thefe witnefles 
G. IL mafon and I. K. wright in Leith- 

A. B. 

G. H. witnefs. 
I, K. witnefs* 

N 2 Ot 
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Or a bond for borrowed money, may be in this fhorter, but 
as effectual form. 

I A. B. Merchant in Edinburgh oblige myfelf and my fuc- 
ceffors, to pay to C- D. merchant in Lieth > or his fucceiTbrs, 
two hundred pounds, lawful, borrowed money, and this at 
martinmas next, with forty pounds of penalty and expence, in 
cafe of failure, and the legal intereft of the principal fum from 
this date until payment* (Then the regiftration and fubfcrip- 
tion as in the preceding form) 

Such a deed muft be written upon ftamped paper, and it 
may be done by any perfon who knows how to do it. This deed 
and every fingle deed muft be delivered, to fmifii the matter. 
And fuch a deed will continue in force for forty years after the 
term of payment, which is the longeft period of prefcription 
allowed by the law of Scotland. But if fuch a bond be written 
by the granter's own hand, called holograph, it will prefcribe 
in twenty years, and it needs not to be figned before witnefles, 
though it is the beft way and leaft fufpicious, to have witneffes 4 
prefenfr and fubfcribing* 

The granter's heirs or executors are not bound to pay the 
debt, in the cafe of any bond, though they be mentioned as in 
the model, unlefs they get his effects or land, and fo fubjeft 
themfelves* And the creditor may lawfully convey the debt 
and bond to another, though fuccejjbrs or ajjignees be not men- 
tioned to him, even as his fucceflbrs after his death, may take 
up the debt, though they be not mentioned. Therefore, the 
words heirs y executors , ajjignees or fuccejforSy are not neceflary to 
be mentioned, for either party. 

When the creditor cannot get payment, willingly, he may 
either put the bond into the regifter of the borough, or coun- 
ty where the debtor lives, or into the books of feffion at Edin- 
burgh, and thereon raife the ordinary diligence againft the 
debtor's perfon and effects by caption and poinding 5 and alfo 
againft his lands by inhibition and adjudication. 

When diligence is done on the bond for payment, the whole 
muft at laft be difcharged by a deed on ftamped paper* But 

no 
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no more of the penalty is exacted, than will pay the expence, 
and keep the creditor free. 

Form of Bond by two Principals. 

We A. B. and C. D. merchants in Edinburgh have borrow- 
ed of E. F. merchant in Lieth two hundred pounds lawful mo- 
ney, of which we difcharge him. And we oblige ourfelves 
jointly and feverally, and our fucceflbrs to pay the faid fum, to 
the faid E. F. or his fucceflbrs, at the term of martinmas next, 
with forty pounds of penalty and expence, if we fail ; and the 
intereft of the faid principal fum, from this date till payment. 
(Regiftration and fubfeription as before) 

If the words, Jointly and fever ally , were not added, each of 
the granters would be liable only for his proportion, or half 
of the debt, according to the law of Scotland, which is not the 
cafe with bills, as was obferved in its place* 

And it may be noticed, that all tranfaclions and accounts be* 
tween parties may be fettled fo, as the balance may be confi- 
dered as ready money borrowed by the debtor, and a bond or 
bill be granted for the fame, which will ihorten narrations of 
things. 

Bond by a Principal and Cautioners. 

I, A* B. merchant in Glafgow have borrowed from C- D. 
Weaver in Pauley, two hundred pounds lawful money, of which 
I difcharge him ; and I as principal, and E. F. merchant in 
Glafgow as cautioner for, and debtor with me, bind ourfelves 
jointly and feverally, and our fucceflbrs, to pay the faid fum 
to the faid C. D. or his fucceflbrs, at the term of martinmas 
next to come, with forty pounds of penalty and expence, in 
cafe of failure, and the legal intereft of the faid principal fum 
from this date till payment. (Regiftration and fubfeription as 
above) 

The creditor, or lender of the money ihould not admit any 
claufe of relief, to the cautioner, into the bond ; becaufe it 
may be inconvenient to give the cautioner any handle for be- 
ing let alone till the principal be difcufled, as it is called 5 or 

till 
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till a honiing bs iCjjiftered againfc him, and his lands be ad* 

judged. 

The caution ry is a matter to be fettled between the princ ; pal 
and cautioner themlcives, altogether leparate from the creditor* 

Bond cfRzLizF t ly a Principal U his Cautioner. 

Know all men irem me A. B. merchant in, G. Whereas by % 
bond of date the day of initant, I as principal, and 

E. F. merchant in G. as cautioner, bound our telves jointly 
and fewally, and our heirs and executors to pay to C. D. weaver 
in Paiflcy or his fucceffors two hundred pounds, lawful money, 
at n.artinmas next to come, with forty pounds of penalty, and 
expence, in ckfe of failure, and the legal intercft of the faid 
principal iuni from the date of the bond till payment, as thfl 
bond itfclf more fuliy bears. And firings I am indeed the prin* 
cipal perfon concerned in this matter, and received the whole 
money, and the faid E. F, was only cautioner far me, and re- 
ceived no part of the money, he ought \o have this fecunty 
from me; Wherefore I do hereby bind and oblige myfeif, and 
my fucceffors to free and relieve the f^id E. F. and his aforefai4 
of the laid principal fum, and the intereft thereof, and of tbs 
penalty if it be incurred j alfo of the faid bond itfelf, and of 
all that may follow on it ; And this at the faid term of martin- 
mas nest, or at any other term thereafter, whenever the faid 
C. D- is plcafed to call for the money, without any obje&ioiu 
And for this end to pay the whole money, and retire the bond 
or a difcharge thereof without any trouble, or expence to the faid 
E. F. or his fuceefforsj and this under the penalty of forty 
pounds lawful money, to be paid by me to him, or them, in 
cafe of failure, over, and befide performance. Regiftraiioa, oa 
fix days charge, C5V, 

Bond by a Tutor for his Ptjpil. 

T, A. B. wright in Lieth have borrowed from C. D. mafon in 
Linlithgow two hundred pounds lawful money, for the ufe and, 
behoof of E. F. fon and heir of the now deceafed A. F. of Bon* 
Ijfogton, my pupil, of which I difcharge the faid C. D. and I 
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have applied the money to the ufe and advantage of my fdd 
pupil, I therefore bind myfelf urn] my ii!c:tJib; s, and aifo my 
faid pupil and his fucceflors, to pay the faid fum to the faid C. 
J), or his fuccefibrs, at marluimas next enftiing, with forty 
■pounds of penalty and expence, in cafe of failure, axsd tfai in* 
tereft of the faid principal fum from this daie till payment, 
fRegtftration arid fubfcriptton as before) 

Tiie creditor in this cafe fhould have five words, rtpf.td to 
fhi ufe and advantage of tny Pup}*} always added, becaufe if the 
fact be ib, the pupil would b? bound, though the tutor ihouiti 
fail 

Bond £y # Minor with Consent cf his Curators. 

I, A* B. fori of the now deceafed L. B. merchant in Edin- 
burgh, with confent of C. D. E. F. and G. H. merchants m 
Edinburgh, my curators, of whom two 8 re a quorum, have 
borrowed from L K, wri^ht in Edinburgh two hundred pounds, 
lawful money, of which I difcha-rge him, and the fame is ap- 
plied profitably in my own affairs, I therefore with confent 
of my fiid curators, or the quorum of them lubfcribing, bind 
and oblige myfelf and my fuccefibrs, to pay the faid fum to 
the fYid I. K, or his fucceilbrs, at martinmag next enfuing, with 
forty pounds of penalty and ex pence in cafe of failure, and the 
legal intereft of the faid principal fum from this date till pay- 
ment. And we the faid curators bind and oblige ourfelv-s 
jointly and feverally, and our fueccvTors, as cautioners for and 
debtors with the faid A. B. to :he faid I. K. for payment bf 
the forefaid principal fum, intereft and expences, failing the 
/aid A. B. to make payment thereof* ( Registration and fub- 
fcription as before) 

Such bonds do not bind minors, except the money he ap- 
plied to their ufe and advantage, f^r which revdon, it is pro- 
per that this be mentioned, and that the curators become bound 
as cautioners, which they need not refute to he, if the affairs 
of the minor are in good order, or not much burdened. An i 
the creditor thou Id always know bow many of the ftftafogs 
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make a quorum, and if any one of them be fine quo nott y and 
if they are to fign the bond. 

Eoind ^Interdiction. 

Know all men from me A, B. merchant in Edinburgh. Where- 
as 1 find by experience that I am too ready to be impofed on, 
and to fpend my fubfhnce improperly, and involve myfelf in 
diltrefs : and having full confidence in C. D. merchant, E. Fi 
writer and G, H. wright, alt in Edinburgh, as faithful coun- 
sellors to me, therefore I do hereby, fieely, and of my own ac- 
cord, interdifi and reftrain myfelf to the faid C, D. E, F. and 
G. H. and any two of them, and the furviver of them. And 
I bind and oblige myfelf, that I will not grant or fubferibe any 
bill or bond, conveyance or difcharge ; or do any deed what- 
ever, either perfonal or heritable, whereby my moveable ef- 
fects, or my lands, tenements, or other heritable fubjefts, 
may be fold, or difponed, or affefted by diligence in any de- 
gree; or whereby my perfon may be taken and imprisoned. 
Alfo that I will not buy nor fell, nor make any bargain what- 
ever, to difpofe of my faid heritable and moveable fubjeft, or 
to burden the fame with debt in any refpedt. And all this un- 
lefs I firft obtain the confent of my faid intcrdiftors and cura* 
tors in writing, to whatever deed I fhail do in the premifes. 
Otherwife, all and every one of my faid deeds, whether in 
writing or without it, fhall be void and null, without more a- 
do. And I bind myfelf and my fucceflbrs, that this voluntary 
deed fhail be as effectual in favour of my faid interdiftors and 
curators, as if the fame reftraint were laid upon me by a court 
of law. Any law or praftice to the contrary notwithstanding* 
And I confent to the registration hereof in the books of coun- 
cil and fefiion, or others competent, for prefervation, and for 
publication, and that all execution may pafs hereon as accords 
with the law, appointing for that end 

my procurators. In witnefs 

whereof, in common form. 

An intcrdi&ion muft be publifhed at the market crofs of 
the jurifdittion where the perfon refides, and it muft be rc- 
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glftered within 40 days of the publication in common form- 
It fecures only the lands and heritable fubjects of the interdicted 
perfon, but not his moveable efrate, although the latter is men* 
tioned ; and all onerous or rational deeds granted by him, are 
effectual without content of the interdittors ; but he cannot al- 
ter the iuccefllon of his heritable eft ate, by any deed however 
rational* 

Bond by the Deacon W Boxmaster of a Corporati- 
on for Borrowed MoiNty. 

We A, B. deacon, and C. D. boxmafter of the glover in- 
corporation of Penny make, for ourfelves, and as reprefenring 
all the members of the faid incorporation, acknowledge that 
in confequence of an aft of the faid incorporation, of this date* 
of which an extradV is herewith delivered, we have borrowed 
by the hand of the faid C. D. from E. F. merchant in Edin- 
burgh one hundred pounds, lawful money, of which we dis- 
charge him. And we for ourfelves and the faid incorporation, 
bind ourfelves and our fuccelTors in office, and ail the mem- 
bers of the faid incorporation and their fucceffors, to pay the faid 
principal fum to the faid E. F, or his fucceffors, at the term of 
martimnas next, with twenty pounds of penalty in cafe of fai- 
lure, and the legal intereft of the faid principal fum from this 
date until payment. (Regiftration and fubfcription in common 
form.) 

It is proper for the creditor to know in cafes of this kind, 
whether the deacon and boxmafter have authority from their 
corporation, to borrow the money, and that he get an extract 
of their a6l for this under the hand of their clerk, along with 
the bond or bill. 

After the fame form, are bonds granted by the magi fixates, 
dean of guild and treafurer of a royal borough, for borrowed 
money. They do it for t.hemfelves, and as reprefenting the 
town council and whole community of the borough, and they 
fliould do this in confequeace of authority from the council, 
of which the creditor fliould always receive an extract, along 
with the bond or bill he. receives for tbe money- 

O Bond 
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Bond ^Provision by a Father to his Son. 
I, A, B. mafon in Glafgow, for the fatherly affeftion I bear 
to C. B. my fon, and for his portion, bind and oblige myfelf 
and my heirs and executors, to pay to him and his heirs, and 
afiigneesj who failing, to return to me, and my heirs, the 
fum of three hundred pounds, lawful money, and this at the 
firft whit fun clay or martinmas after my deceafe, with forty 
pounds of penalty and expence in cafe of failure, and the legal 
intereft of the faid principal fum after the faid term of pay- 
ment, and till the fame be paid* And I bind myfelf and my 
forefaid to aliment, educate and furniih the faid C. B. with 
all things neceflary until I put him to an employment for earn- 
ing his bread, or till he be twenty one years old, or till the 
term of payment of the faid provifion, which ever of thefe 
three things fhall firft happen. And I declare that this bond 
of provifion is in full to him, of all claims or demands he 
might otherwife have on my fuceflbrs or fubftance, by the 
death of his mother or me. Referving full power to myfelf, 
while in life, though at the point of death, to alter this bond, 
or declare the fame null, by any writing under my handj 
but if it be not altered, I declare the fame to be valid and ef- 
fectual, though it be found undelivered at my deceafe, with 
which 1 diipenfe. (Regiftration and fubfeription in common 
form*) 

Bond of Provision by a Father to his Whole Chil- 
dren. 

I, A. B. merchant in Glafgow, for the paternal love I have to 
C. B. D- B. and E. B. my children, and for their portions, bind 
and oblige myfelf, and my fucceflbrs to pay to my faid child* 
ren, the feveral fums of money or provifions after mentioned, 
viz, to the faid C. B. my eldeft fon four hundred pounds, 
lawful money, and to the faid D. B. my fecond fon, three hund- 
red and fifty pounds, lawful money, and this at their feveral 
ages of fourteen years, and to the faid E. B. my daughter, 
three hundred pounds lawful money, at her age of twelve years, 
with ten pounds for each hundred pounds of the faid principal 

fums . 



Secukities in Moveables. 



99 



funis, cf penalty and expence, in cafe of failure, and the legal 
intereft of the faid principal fums from the firft term of can- 
dlemas, whitfunday, lammas or martin mas, after my deceafe 
till payment. And I bind myfelf, and my fucceflbrs to ali- 
ment, educate and furnifli my faid children with all necefla* 
ries until their faid portions be paid. Providing however, that 
if any of my faid children ttiall die before the marriage or ma- 
jority of him or her, in that cafe, the portion of the child de- 
ceafing fhall belong to the furvivers equally. And that it ftiall 
not be in the power of my faid children, to fruftrate this con- 
dition and deftination, by any deed before their marriage, and 
during their minority. And referving to myfelf, at any time 
of my life, to alter this bond, or declare the fame null, as I 
(hall think fit, by a writing under my hand. And if it be not 
fo altered, I declare the fame to be valid and effectual, al- 
though it be not delivered to them at my deceafe with which 
I difpenfe. (Regiftration and fubfeription in common form.) 

Bond and Assignation for Borrowed Monet. 

I, A. B. Merchant in Edinburgh have borrowed from C. D. 
of Beautifield, two hundred pounds, lawful money, of which 
I difcharge him- And I bind myfelf and my fucceflbrs to pay 
the faid fum to him or his fucceflbrs, at martinmas next, with 
thirty pounds of penalty and expence in cafe of failure, and the 
legal intereft of the faid principal fum, from this date until the 
fame be paid. And in further fccurity I affign to the faid C. D. 
and his forefaid as much of three hundred pounds lawful mo- 
ney contained in a bond granted by E. F. merchant in Leith 
to me, dated the eleventh day of November laft, and payable 
the eleventh day of November next, as will pay the principal 
fum, and the intereft thereof, and the penalty above mention* 
ed, if incurred, alfo the intereft and penalty contained in the 
faid bond, with the bond itfelf, and all that may follow there- 
on. With full power to the faid C. D. and his above named, 
to do every thing herein as the abfolute proprietors thereof, 
And I bind myfelf and my fucceflbrs to warrant this afEgnation 
to him and them from my own fact and deed. And 1 have here- 
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with delivered the forefaid bond to the faid C- D. in order to be 
kept and ufed by him as his own evidence in fecurity aforefaid. 
(Regiftration and fubferption in common form.) 

It Is neceflary that this afiignation in fecurity, be intimated 
to E. F. the granter of the bond, either by a notary public, 
or that the granter fubferibe a letter to C. D. acknowledging, 
that he has fcen the afiignation, and he holds it as fufficiently 
intimated, or by giving him a fummons, or charge to pay, 
Without this, it would be in the power of A- B. to afiign the 
fame bond to another perfon, who might intimate his pofte- 
rior afiignation before the other, to the debtor, and he would be 
preferred to the fubjeft* This caution may be remembered for 
the cafes of all afiignations of money, and the fecuriiies thereof. 

Bond, and Disposition ^Moveables in Security. 

I, A. B. merchant in Stirling have borrowed from C. D. of 
Money make, two hundred pounds lawful money, of which I 
difchsrge bim. And I bind myfelf and my fuccefibrs to pay 
the faid fum to the faid C. D. or his fuccefibrs at martinmas 
next, with thirty pounds of penalty and expenfe, in cafe of 
failure and the legal intereft of the faid principal fum, from 
this date until payment. And in further fecurity, I aflign 
and difpone to the faid C. D. and his forefaid, all the corns, 
horfes and inftrurnents of bufbandry on my farm of E. in this 
neighbourhood, conformable to an inventory thereof on {ramp- 
ed paper, fubferibed by me, and herewith delivered j declar- 
ing that I hold the faid effects only in truft for the faid 
C. D. till he be paid of the borrowed money, intereft and expenfe 
above mentioned. And if I buy or fell on the faid effects, the 
produce, or what comes in place of the prefent fubjeft, fhall 
ft ill be his, without any objection. With power to him to in- 
termeddle with and difpofe of the faid fubje&s without any o- 
ther warrant but this, after the faid term of payment. And I 
bind myfelf and my fuccefibrs to warrant this difpofition and 
the fubject of it, to the faid C. D, and his fuccefibrs, at all 
hands. And I have herewith delivered the pofieffion of the 
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faid moveables, in the mean time. (RegiftrEtion and fubfcrip- 
tion in common form.) 

Bond of Corroboration, 

Know all men from me A* B. merchant in Edinburgh- 
Whereas I by a bond, of date the firft day of January laft* 
bound myielf and my fucceflors to pay to C. D. merchant in 
Lcith, or his fucceflors, two hundred pounds, borrowed, law- 
ful money, and this at martinmas laft, with forty pounds of 
penalty and expence in cafe of failure, and the bgal intereft of 
the faid principal fum, from the date of the bond till payment; 
as the bond itfelf more fully bears. Which bond the faid C. 
D* was under the neceffity of registering for non-payment, and 
he raifed horning thereon, and gave me a charge to pay. And 
feeing he has now agreed to delay the demand of payment, u- 
pon my granting the obligation under written therefore) in 
corroboration of the faid bond and diligence thereon, and with- 
out prejudice thereto, I bind and oblige myfelf, and my fuo 
ceflbrs whomfoever, to pay to the faid C. D. or his fucceflors, 
the forefaid principal fum, and the intereft thereof, with the 
penalty and expence above mentioned, at the term of martin- 
mas next, without longer delay. (Registration and fubferip- 
tion in common.) 

If the bygone intereft is to be accumulated, and made a 
principal fum ; it muft be properly mentioned \ or if an addi- 
tional fum is borrowed, it mould be fpecified, and the obliga- 
tion Ihoukl bear the faft. If the bond be granted to the heir, 
in heritage, or to the executors in moveables, of the original 
creditor \ after narrating the firft bond, we Should mention the 
fteps of the perfon's title, as his fervice or confirmed teftament, 
and then proceed in the corroborative obligation. So alfo is 
the cafe of an affignee of the original creditor- 

If the bond be granted by the heir, or executor of the gran- 
ter, his relation and title ought to be alfo mentioned, and then 
proceed in common form. 

Bonds of corroboration may be by themfelves as in the ex- 
ample juft now given, or they may be a part of other wri tings, 
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according to the feveral circumftances ; but one cannot be at 
any lofs to form them, in reflecting on what the thing is, which 
is wanted* the fteps to it, and the confequences of it. 

Bond to Convey Lands for Money Received. 

I, A. B. of Borrowton acknowledge, that I have received 
from C- D. of Purchafewell, one thoufand pounds lawful money* 
of which I difcharge himj and this as the agreed price of my 
faid lands and eftate of Borrowton, with the pertinents; For 
which prke I bind and oblige myfelf, and my heirs and execu- 
tors whornfoever, to fell and convey, in full form, and with 
all fpeed, even as 1 now fell and convey in general terms to the 
faid C. D. and his faid heirs and affignees, my faid tends and 
eftate of Borrowton, with the whole pertinents and privileges 
thereof, as the fame lie in the parifti of E. and fliire of F. and 
are poflefled by me, and my tenants. And I declare his entry 
to the pofleffion of the faid lands and the rents thereof, to be 
at this date. And for this end, I bind myftif and my forefaid 
to grant to the faid C. D. and his abovenamed, all writs and 
conveyances neceffary for denuding me, and eftabhuYmg his 
right and property of the faid eftate, with abfolute warranty} 
and to deliver to him a fufRcient progrefs of writs of the faid 
eftate for forty years j alfo to clear the fame of all debts and 
burdens. And all this under the penalty of one hundred pounds 
lawful money, to be paid by me to him in cafe of failure, over, 
and bcflde performance. And I confent to the Regulation, 
fstc* in common form. 

Bargains of land are often made by a contract between the 
parties, vulgarly called, a minute of fale, whereby, on the one 
part, the feller binds bimfelf to denude and convey, and the 
buyer on the other part, binds himfelf to pay the price, and 
all this under a mutual penalty. This is a good way, when 
there is any doubt concerning the writings, and burdens of the 
eftate. Therefore take the following example of fuch a wri- 
ting* 
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Contract of Sale of Land. 

It is contracted and agreed between A. B, of Borrowton, on 
the one part, and C* D. of Puxchafewell, on the other part, to 
the following effeft. The faid A. B. in con fi deration of the 
price after mentioned binds and obliges himfelf, and his heirs 
and executors whomfoever, to fell and convey in full form, 
and with all fpeed, even as he now fells and conveys in gene- 
ral terms, to the faid C. D. and his heirs add affignees, the 
faid A. B's. lands andeitate of Borrowton, with the patronage 
of the parifli church, and the fifliings, mills, and other perti- 
nents, and privileges thereof as the fame lie in the parilh of 
E. and fliire of F. and are polTefled by him and his tenants* 
And he declares the faid C. D's entry to the pcfTeffion of the 
faid lands and others, and the rents and profits thereof, to be 
at the term of whit fund ay next. And for this end the faid 
A. B. binds himfelf and his fucceflbrs, to grant to the faid C 
D. and his above named, all writs and conveyances neceffary, 
for denuding the faid A. B. of the faid eftate, and for eftablifh- 
ing the faid C. D* right and property thereof, with abfolutc 
warranty; and to deliver to him a fuflicient progrefs of writs 
of the faid eftate, for forty years at leaft and to clear the eftatc 
of all debts and burdens. And on the other part, in confide- 
ration of the premifes, the faid C. D. binds and obliges rum- 
felf, and his fucceflbrs, to pay to the faid A. B. and his fbre- 
faid one thou fund pounds lawful money, as the agreed value 
and price of the faid lands and eftate with the pertinents, and 
this at the faid term of whitfunday next, and the legal intereft 
of the faid fum from that term till payment. And both par- 
ties bind themfelves and their fucceflbrs, to perform their fevcral 
parts of the premifes to one another under the penalty of two 
hundred pounds, lawful money, to be paid by the failer to the 
other party, over and befide performance. And they confer t 
to the registration hereof in common form. 

A mutual contraA needs no delivery to perfect it. 

In making a bargain for the purchafc of land, the buyrr 
mould fee the title deeds, and mould know the real rent, and the 
public burdens, or the cefs, feu-duty, minifter's ft Spend, fchorjl- 
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mafter's falary and thirlage, Alfo the other burdens, or Incum- 
brances, fuch as heritable bonds, adjudications, and inhibitions. 
The feller fhould fpecify all this diftinttly in writing, that the 
purchafer may fatisfy hirnfeif, and at laft fee the eftate cleared 
of every thing* 

Bond iy the Seller of an Estate to the Buyek, for the 
Price, in Order to Procure an Adjudication of 
the Estate for Establishing a Good Title. 

I, A- B. of Borrowton, grant me to have received from C. 
D- merchant in Edinburgh two thoufand pounds, lawful money, 
as the price of my faid eftate of Borrowton, of which I dis- 
charge him- And I bind myfelf and my fucceflbrs to pay the 
faid fum to the faid C. D. or his fucceflbrs at mart in mas next, 
with three hundred pounds of penalty and expenfe in cafe of 
failure,, and the legal intereft of the faid principal fum from 
this date until payment. Provided however, that it {hall nof 
be lawful for the faid C. D. or any of his fucceflbrs or afiig- 
nees, to ufe any execution upon this bond, either perfonal a* 
gainft me or my fucceflbrs, or real againft the other eftates, 
that now or mall hereafter belong to me or my fucceflbrs ; but 
only againft the faid lands and eftate of Borrowton with the 
pertinents, lying in the pariih of E. and fhire of F< which are 
fold by me to the faid C. D. and for fecuring him in that pur- 
chafe, either by adjudication, or any other diligence or title, as 
he pleafes, this bond is granted, and no otherwife* (Regiftra- 
tipn and fubferption in common form.) 

Of Bonds ^/Bottomry on a Ship- 
Bo ttomry is a cuftom of lending money to mariners on the 
adventure of a voyage ; whereby, if the fhip returns fafe, the 
borrower is to pay the lender a premium over and above the 
ni^ney lent, which is not ruled by lawful intereft, but by the 
agreement of the parties j becaufe the adventure interfering, 
and the lender being liable to lefe all his moneys in cafe the 
flup fhould not return fafe, the taking above common intereft 
is not reckoned ufury. The value of premiums in thefe cafes, 
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it is impoflible to afcertain, this depending on a variety of con- 
tingencies. But it is generally between 30. and 50. ptr cent. 
The difference of voyages, the goodnefs of the fhip, and whe- 
ther it be peace or war, ail contribute to render the value of 
the premium uncertain* And the greater the danger : s, th£ 
greater may be the profit reafonably required, for the money 
advanced. Money lent on bottomry, is either on the hart 
fhip, (the ufual way) or upon the perfon of the borrower, and 
fometimes upon both. The flrft is where a man takes up n:o~ 
ney, and obliges himfelf, that, if iuch a (kip fliall arrive :\i 
fach a port, then to repay, perhaps, in long voyages, neat 
double the ium lent ; but, if the fhip happens to mifcarry, 
then nothing. But when money is lent at intereft, it is deli- 
vered at the peril of the borrower, and the profit of this is 
merely the loan. Whereas the profit of the other, is a reward 
for the dangers and adventure of the fca ; which the tender 
takes upon himfelf, and makes the intereft lawful. In a com- 
petition of bonds of bottomry, the laffc will be preferable to 
preceding ones, becaufe by it the fhip was enabled to proceed 
in the voyage ; but if the owner of the (hip borrows money 
for his own ufe, and binds the fiiip to the creditors for their 
fecurity, his bonds to them arc preferable according to their 
dates. The creditor needs not prove that the lhip wanted the. 
reparations, but only that he fairly lent the money to the 
matter, affcing as fuch for the ufe of the lhip and voyage. 

Bottomry (which originally arofe from permitting the maftcr 
of a fhip, in a foreign country, to hypothecate the fhip in order 
to raife money to refit) is in the nature of a mortgage of a 
fliip, when the owner takes up money to enable him to c^rry 
on his voyage, and pledges the keel or bottom of the fhip { a part 
for the whole) as a fecurity for the repayment. In which cafe 
it is underftood, that, if the fhip be loll, the lender lofes alfo 
his whole money, but, if it returns in fafety, then he fhall re- 
ceive back his principal, and alfo the premium or intereft a* 
greed upon, however it may exceed the legal rate of intereft. 
And this is allowed to be a valid contract in all Trading nations, 
for the benefit of commerce, and by reafon of the extraordinary 
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hazard run by the lender. And in this cafe the (htp And ta- 
ckle, if brought home, are anfwcrable (as well as the perfon 
of the borrower) for the money lent. But if the loan isSofr 
tiporj the veflel, but upon the goods and merchandize, which 
inuft neccttartly be fold, or exchanged in the courfe of the 
voyage, then only the borrower perfanally, is bound to anfwec 
the contract ; who therefore in this cafe, is faid to take up mfr 
ncy at refpwderitia, Thefe terms were alio applied to contrails 
for the repayment of money borrowed, not on the fhip 2nd 
goods only, but on the mere hazard of the voyage itfelf s when 
a man lends a merchant one tboufand pounds to be employed in 
a beneficial trade with condition to be repaid with extraordiary 
hnereft, if fuch a voyage be fafely performed : which kind of 
agreement is iometimes called fcenus nautkum y and fometimes 
ufura maritime* But, as this gave an opening for u furious and 
gaming contracts, efpecially upon long voyages, it was enacted b? 
the ftatute 19 Geo. II. c. 37. that all money lent on bottomry or 
at refpondtrAiQy on veiTels bound to and from the Eaft Indies, flial! 
he cxprefsly lent only upon the fhip or upon the merchandize j 
that the lender fhall have the benefit of falvage; and that if 
the borrower has not on board effects to the value of the fum 
borrowed, he fhall be refponfiblc to the lender, for fa much of 
the principal as hath not been laid out, with legal intereft and 
all other charges, though the fhip and merchandize be totally 
loll. 

Bond of Bottomry. 

*Tq all ptopU , to whom thefe prefents fliaU come, I, A. B. r.f 
C. owner and mafter of the good fhip called D. of the bur- 
Gen of two hundred tons, or thereabout, now riding at anchor 
in the harbour of E. and bound for F. in the weft Indies, 
■fend greeting. Whereas I the faid A. B. am at this time nc- 
ceffitated to take upon the adventure of the faid fhip, the fum 
of one hundred pounds, lawful money, for fetting her forth 
to fea, and furni filing her with provifions and neceffaries for 
the faid voyage; which fum C. D- of W. merchant, hath, at 
my rqueft lint unto me, at the rate of twenty pounds money 

fcrefudi 
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forfcfaid » for the faid one hundred pounds during the voyage ; 
Now t know ye that I the laid A. B. do hereby, forme, my 
executors, and adminiftratOTS, covenant and grant to, and with 
the faid C. D- thai the ihip (hall, with the fir ft feir wind, afttr 
the fir ft day of May next depart from E. and fhall, as wind 
and weather ferve, proceed in her voyage to M. in the well 
ladles* and, having tarried until and the opportunity of a con- 
voy or being fooner dii patched, (which ever fliall fir ft happen) 
fliail return from that place and fhall as wind and weather ferve, 
direftly fail back to E. to imilh the faid voyage. And I the laid 
A. B. in confideration of the faid fum of one hundred pounds, 
do hereby bind myfelf, my heirs, executors and adinimftra- 
tors, my goods and chattels, and particularly the fiid ihip with 
the fraught, tackle and apparel of the fame, to pay unto the 
fiid C. D. his executors administrators, or ailigns, the fum of 
one hundred and twenty pounds lawful, ftritUh money, within 
" twenty days next after the return, and fjfe arrival of the faid 
ftrip in the faid E. from the laid intended voyage, and I 
the faid A. li. do hereby for me and my aforefaid, covenant 
and grant to and with the faid C. D. and his forefaid, that at 
the time of executing and delivery of this deed, I am true and 
lawful owner and mafter of the laid Ihip, and have power and 
authority to charge and engage her as aforefaid. And that 
the faid ihip fhall at all times after the faid voyage, be liable 
and ch'argcahle for the payment of the faid one hundred and 
twenty pounds, according to the true intent and meaning of 
this deed and that the faid fhip is free, and clear from all for- 
mer bargains and fales, titles, charges, and incumbrances what- 
ibever. And laftly, it is hereby declared and agreed by, and 
between the faid parties, that in cafe the faid Chip fhall be loft, 
fnifcarry, or be caft away before her next arrival in the faid E. 
from the faid intended voyage, that then the payment of 
the faid one hundred and twenty pounds fhall not be demand- 
ed, or be* recoverable by the faid C. his executors, admi- 
aciminiftrators or affignsj but fhall ceafe arid determine, and 
the lofs thereby be wholly born and fuftained by him and them 
and that then, and from thenceforth every act, matter and 

V 2 thing 
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thing herein contained on the part of the faid A. I?* fhall b$ 
void j any th : ng herein contained, to the contrary nctwithftan*. 
ding. /// whmfs, &C. 

Sometimes there ir> added to thefe bonds a conveyance of 
the ibipj in this manner. And for the holier performance of 
the pr££;ifeSj I the laid A. B. do hereby bargain, fell and con* 
vey to and in favour of the faid C. D- his heirs and executors, 
all the faid (hip, and the tackle thereof, &c. And then fol- 
lows this claufe. Providing neverthelcfs, that if the faid A, ft 
his heirs or executors ihali really 2nd with tiTed't pay or cawfy 
to be paid to the faid C, D. his heirs or executors, or afiignees, 
the faid one hundred and twenty pounds money forefaid, and 
lrkewife perform the agreement herein contained to be done on 
his p:irt, that then, and in that cafe, tins prefent bargain and 
iale of the faid ihip and prcmifes, and every thing therein con- 
tamed, lhall ceafe and be void and null, any thing herein cofy 
tained to the contrary notwithstanding. 

Policy Insurance upon Goods. 

In the name of Gid y Amen* Know all men by thefe prefent^ 
that we fubfeibers merchants in Glafgow, have allured, tike as 
we, csch of us for ourfelves, do hereby aflhre, to and in favour 
of A- B. the feveral funis of money annexed to our refpeclifp. 
names underwritten, upon all and what foe ver lawful kir.o^ of 
<>oods and merchandize, laden, or to be laden on his account 
on -board the W- burden three hundred tons, or thereaboutSi 
whereof E. D. is mafter for rhis prefent voyage; or whofo- 
cver cue mall go Mafter in the laid lh;p, or by whatever 
other name the faid fhip or mafter is or ihail be called, 
ginning the adventure upon the faid goods and merchandize^ 
from the leading of the fame on board the faid ftnp in F. and 
10 continue and endure until the fhip, with her goods and 
merchandize, (hall arrive at Y. and until the goods be fafcly 
nnloacled. The faid goods and merchandised izc are, and 
fhall be valued at one ihoufand pounds lawful money, with-' 
rut any farther account to be given by the sfTared to the 
affurers, or any of thein, for the fame* According to which 

particular 



Securities in Moveables. 



ICQ 



particular fum, all lofes that may happen upon the fatd goods 
and merchandize, are to be repaired by us proportional)!}* to 
the feverat fums annexed to our fubferiptions, in manner 
underwritten, touching the adventures and perils, wh;c*h 
we the faid aflurers are contented to bear, and do t;*ke upon 
us in this voyage-, they are, of the tea, men of war, enecojes, 
pirates, rovers, thieves, jattefons, letters of mart or counter 
mart, furpnfals, takings at lea, arreftsj refixair.es and detain- 
ments of all kings, princes or people, of what nation, condi- 
tion, or quality foever, barratry of the matter or mariners, and 
all other perils, totTes or misfortunes, that have or fhall come, 
to the hurt, detriment or damage of the faid goods, and mer- 
chandize, or any part thereof, during this adventure. And, 
in cafe of any misfortune or lofs, it {hall be lawful for the af- 
fured, their factors, fervants and affi^ns, to fue, labour, and 
travel for, and in and about the defence, fafegard and recove- 
ry of the faid goods and merchandize, or any part thereof, 
without prejudice to this affltrance-, to the charges whereof, 
we the affurers will contribute, each of us for ourielves, ac- 
cording to the refpedtive fums aiTured by us, in manner under* 
wretreu* And it is agreed by us the pilurers, that this writing 
and afliirance fliall be of as much force and effect, as the furclr. 
policy or writing of aiTurance made at London. And fo we die 
afiurers do hereby bind and oblige us each of us for ourfelvts, 
conformable to the fums of money annexed to our refpedrivc 
fubferiptions underwritten, our heirs and fucceflbrs, to the f*id 
A. B. his heirs, executors and affigns, for the true perfor- 
mance of the premifes, and to repair any lofs they lliaii fufhin 
upon the faid goods and merchandize, or any part thereof to 
the extent of the funis at which the fame are particularly valu- 
ed, in manner above written, during the continuance of this 
adventure, Confefling ourfelves paid of the confederation due 
to us for this afTurance by the faid aiTured, after the rate of 

per hundred pounds fterlmg. And, zr is hereby agreed, 
that, in cafe of any lofs upon the faid goods and merchandize, 
there fhall be an abatement of two pounds per hundred at pay- 
ment thereof. And it is farther agreed, that in cafe of average 
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lofs not exceeding five pounds per hundred, upon the whole 
fhip, tackle, apparel, boat and other furniture and upon the 
whole floods and merchandizes, laden or to be laden aboard 
the faid ihip, we are not to pay or allow any thing toward re- 
pairing fuch lofs« It is like wife declared, that the part loft 
or damnified fhall be valued exactly in proportion to the va- 
lue of the whole fubjeft thereby infured. And it is farther a- 
greed, that, in cafe any difpute or difference lb all arife relat* 
ing to a lofs on this policy, it ftiall be referred to two different 
p^rfons, one to be chofen by the faid aCured, and the other 
by us, who fhall have full power to adjuft the lame; and, m 
cafe they cannot agree, then fuch two perfons fhall chufe a* 
third perfon to be overfman and umpire betwixt them, and, a- 
ny two of them agreeing their fentence and award ihaUbe or> 
ligatory to both parties. With and under the burden of which 
three laft named provifions, thefe prefents are granted, and no 
otherways. In witnefs whereof we have fubferibed this deed, 
printed on ftamped paper conformable to a£fc of parliament, at 
Glafgow the thirteenth day of February one thoufand feven 
hundred and eighty four, before thefe witneiTes, E. F. and G» 
H. both merchants in Glafgow. The blanks, witnefies name* 
and dcfignations, being filled up by L K. writer in Glafgow. 

L. M- 

R, Si mm& N- 0. 

T. W. witnefs P. 

An Englilh policy of infurance, is much in the fame form, 
and wholly to the fame effect, as the above example.- 

The difference of executing a deed in Scotland and Eng* 
Und, lyes in this. In Scotland, the writer and the witneflb 
rnuft be defignrd, and the pages numbered, and alfo fubferib- 
ed by the party and the laft page fubferibed by the witneffes. 
But in England, it is not required to name the writer or the 
witnefies in the body of the deed, r.or to number the pages; 
but the party fubferibes only the laft page, and adds his feal; 
and the witneiTes fign their names, without adding the word 
wit ruffes, to them, 

A Policy of Infurance fays a learned author, is a contract 
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Securities in Moveables. hi 

between A. and B. that upon A's paying a premium equJvolent 
to the hazard run, B. will indemnifiy or infure him agaluft a 
particular event. This is founded upon one of the fame prin- 
ciples as the doctrine of interefts upon loans, that of hazard j 
bat not that of inconvenience. For if I infure a fhip to the 
Levant, and back again, at five per cent; here I calculate the 
chance that ihe performs her voyage, to be twenty to one a- 
gainft her being loft; and if ihe be loft, I lofe one h under ed 
pounds and get five pounds. Now this is much the fame as if I 
lend the merchant, whofe whole fortunes are imbarked in this 
veffel, one hundered pounds at the rate of eight per cent. 
Forty a loan I mould be immediately out of my money, the 
inconvenience of which we have computed equal to three \ er 
cent : if therefore I had actually lent him one hundred pounds I 
nuift have added three pounds, on the fcore of inconvenience to 
the five pounds allowed for the hazard; which together would 
have made eight pounds. Cut as, upon an infurance,! am ne- 
ver out of my money til! the lofs actually happens, nothing is 
therein allowed upon the principle of inconvenience, but all 
upon the principle of hazard. Thus too, in a loan, if the 
chance of repayment depends upon the borrower's life, it is fre- 
quent (befides the ufual rate of intereft) for the borrower to 
have his life infured till the time of repayment ; for which he 
is loaded with an additional premium, fuited to his age and 
conftitution. This, if Sempronius has only an annuity for his 
life, and would borrow one hundred pounds of Titius for a year ; 
the inconvenience and general hazard of this loan, we have feen, 
are equivolent to five pounds, which is therefore the legal in- 
tereft : but there is alfo a fpecial hazard in this cafe ; for if Sem- 
pronius dies within the year, Titius rntift lofe the whole of his 
one hundred pounds, Suppofe this chance to be as one to ten, 
it will follow, that the extraordinary hazard is worth ten pound 
more ; and therefore that the rcafonable rate of intereft in this 
cafe, would be fifteen per cent. But this the law, to avoid a- 
bufes, will not permit to be taken; Sempronius therefore gives 
Titius the lender only five pounds, the legal intereft : but applies 
to Gaiusan infurcr, and gives him the other ten pounds to in* 

dem:rfy 
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demnify Titius againft tbe extraordinary hazard. And in this 
manner may any" extraordinary or particular hazard be provid- 
ed, a^airift which the efublifhed rate of intereft will not reach, 
that being calculated by the ftate to anfwer only the ordinary 
and general hazard, together with the lenders inconvenience 
in parting with the fpecie for the time. 

The learning relating to marine infu ranees hath of late yean 
been greatly improved by a feries of judicial decitions, which 
have now eftabljihed the law in fuch a variety of cafes, that (if 
well and judicioufly collected) they wculd form a very compleat 
va\c in a code of commercial jurifprudence. I3ut, being found* 
ed on equitable principles, which chiefly remit from the fpeci* 
al circumftances of the cafe, it is not eafy to reduce them to a- 
ny general heads in mere elementary inftitutes. Thus much 
may however be faid ; that, being contracts, the very effence 
of which confifts in obferving the pureft good faith and inte- 
grity, they are vacated by any of the lead fhadow of fraud or 
undue concealment : and, on the other hand, being much for 
the benefit, and extenfion of trade, by diftributing the lofs or 
gain among a number of adventures, they are greatly encoura- 
ged and protected both by common law and acts of parliament- 

But, as a practice hath obtained of in fu ring large funis, with- 
out having any property on board, which were called infuran- 
ces, intereft or no intereft, and alfo of infuring the fame goods 
feveral times over; both of which were a fpecies of gaming, 
Without any advantage to commerce, and were denominated 
wagering policies ; it is therefore enadted by the ftatute nin- 
teen Geo. II. 6. 37, that all infurances, intereft or no in- 
tereft, or without farther proof of intereft than the policy itfelf, 
or by way of gaming or wagering, or without benefit of falvage 
to the infurer, (all which had the fame pernicious tendency) mall 
be totally null and void, except upon privateers, or fhips in the 
Spanifh and Portuguefe trade, for reafons fufficiently obvious 
and that no re-aflurance ihall be lawful, except the former eo- 
furer {hall be infolvcnt, a bankrupt, or dead ; and laftly that, 
in the Eaft India trade, the lender of money on bottomry, or 
at wfpmdentiO) fliall alone have a right to be infured for the 
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money lent, and the borrower Qiall (in cafe of a lofs) recover 
no more upon any infurance, than the furplus of his property, 
above the value of his bottomry or tr /pandemia bond* 

Bond ^ Cautionry fir Loosing an Arrestment nst 
Requiring Stamped Paper. 

I, A. B. of Bonnywell bind and oblige myfclf and my heirs 
and executors, as cautioner and furcty, a&ed in the books of 
council and feffion, for C. D." mafon in Leith, that his whole 
goods and gear, money and effects whatsoever, and rents and 
profits of lands, arretted at the ihftance of E, F. merchant in 
Mufsleburgh, ibali be made forth coming to the faid E. F. as 
law will. And I confent to the regiftration hereof in the books 
of council and feffton, that horning and all execution necefiary 
may pafs hereon as aflferes, appointing for that end 

my procurators 

la witnefs whereof, tsfe* 

Bond of Cau i'ionry in a Suspension on a Multiple 
Poinding, not Requiring Stamped Paper. 

I, A- B. merchant in Dundee do hereby bind and oblige 
fcvyfelf and my heirs and executors, as cautioner and furcty, 
acted in the books of council and feillon for C* D. merchant 
in Forfar, that he fhall pay to E. F, G. H, I. K. or to any of 
them who (ba:T be found by the lords of council and fefliorJ to 
have the beft right to the fum of one hundred pounds of princi- 
pal and the intereft thereof, and the penalty contained in a 
bond, granted by the faid C. D. to the now deceafed L. M, 
and to which the whole forenamed perions pretend right ; in 
tafe it fhall be found by the faid lords, that he ought fo to do, 
"after difcuffing the fufpenfion to be raifed by the laid C. D. in 
this matter. {Claufe of regiftration and fubicription.) 

If the condition of the cautioner js tnikiiOwn to the clerk of 
the bills, a perfon better known muft atteft his fuilkiency in 
the following manner, upon the back of the other bond. 

I, T, W. in Y. not only atteft the Efficiency of the within 
named A. B. bur I bind and oblige myfelf and my fuccefibrs 

cautioners for him, and for the funis of money within men- 
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tioncJ, as fully as the faid A, B. himfelf is bound, excepting 
the order of difcuffing. And I conferrt to the regiftration here- 
of with the within bond, that execution may pafs fubiidiarily 
hereon j accordingly, &c. 

Thefe fort of bonds are generally written by the agents em- 
ployed, and therefore more examples need not be added. 

An English Obligation qt BoNf>, with Conditio!) 
for the Payment of Money. 

Know all men by thefe prefents, that I, David Edwards of 
Lincolns Inn, in the county of Middlefex, efquire, am held 
and firmly bound to Abraham Barker of Dalehall, in the coun- 
ty of Norfolk, efquire, in ten thoufand pounds lawful money of 
Great Britain^ to be paid to the faid Abraham Barker, or his cer* 
tain attorney, executors, adminiftrators, craffigns. For whicft 
payment, well and truly to be made, I bind myfelf, my heirSt 
executors, and adminiftrators, firmly by thefe prefents, ftaled 
wiih my feah Dated the fourth day of September in the : 
ty fir ft year of the reign of our fovereign, George the li\ by 
the grace of God, king of Creat Britain, France, and Ireland, 
defender of the faith, and fo forth j and in the year of our 
Lord, one thoufand feven hundred and forty feven- 

The condition of this obligation is Inch, that if the above 
bounden David Edwards, his heirs, executors, or adminiftra- 
tors, do and fhall well and truly pay, or caufe to be paid, un- 
to the above named Abraham Barker, his executors, admini- 
ftrators, or afiigns, the full fum of five thoufand pounds, of 
lawful Br^ifh money, with lawful intereftfor the fame, on the 
fourth d?; of March next enfuing the date of the above writ- 
ten obligation, then this obligation Jhall be void, and of none 
effect; or elfe fhall be, and remain in full force and virtue. 
Seated, and delivered, being ^ 

firft duly ftamped, in the > David Edwardi 

pretence of j 
George Charter. 
William Brown. 

Me more of the penalty in fuch bonds is for ordinary exact- 
ed 
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ed, than will defray the creditor's expence, and keep him free. 
The fame thing is ufed in Scotland. 

A Testament, or Last-Will. 

I, A. B. merchant in Edinburgh, being at prefent of found 
mind, and fit for fetting my affairs into order, do make my 
Iaft will and teftanicnt as follows* I nominate and appoint C* 
D. wright in Mufsleburgh, to be my fole executor, and the u" 
niverfal interraeddler with all my moveable goods and gear, 
after my deceafe; and to him, exclulive of all others ; I leave 
and bequeath all and fundry my laid goods and gear, whatfoe- 
ver and wherefoever the fame (hall be, without any exception or 
refervation, and all the vouchers and documents of my faid 
fubftance. With full power to him, immediately after my death, 
to intermeddle with, and difpofe of all my faid goods and gear, 
and to call for, and dii charge all my claims, and do every thing 
concerning the whole, as fully and freely as I might have done 
myfelf, without any controul- And I difpenfe with the gene- 
rality hereof, and hold the fame to be as fufficient, as if every 
particular were herein fet down. Providing only, that the faid 
C. D. fhali be bound and obliged to pay all my juft and lawful 
debts, and fifty pounds, lawful money, to E, F. merchant in 
Glafgow, and the like fum of fifty pounds to G. H* wright in 
that place, my particular acquaintances; which fums I give 
them as legacies in remembrance of our friend (hip- And I 
confent to the regiftration hereof in the books of council and 
feilion, or others competent for prefervation, and to receive 
execution as afferes j appointing for that end 

my procurators. 

In witnefs whereof this prefent, written upon this and the 
preceding page of ftamped paper, by I. N. writer in P. is fub- 
fcribed by me at Edinburgh the fixteenth day of January one 
thoufand feven hundred and eighty four, before thefe witnef- 
fes, L.*M. and N. O. both mafons in Edinburgh. A. B, 

L. M. witnefs. 

N* O. witnefs, 

Qjl Codicil 
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Codtcil to the Above Testament. 

I, A* 13. merchant in Edinburgh, having made my teflament 
on the fixteertfh day of January lalt, I refer thereto, but 1 fo 
f,:r alter the Jane, that I provide and appoint C. IX wright. in 
Mufbkburgh my* executor to pay to L K. bookfeller in Edin- 
burgh, twenty pounds lawful money, and to P. Q^wright there, 
.fifteen pounds, as legacies, which I give and leave to them out 
of the firf: end of niy free goods and gear. In witnefs where- 
of, this prefent. written by I. N. writer in P. is fufcribed by 
me, fefic, in common form* 

A refta roent and codicil to it, may be lawfully written on com, 
mon paper ; but a nomination of tutors and curators, is fre- 
quently added to a teflament, and in that cafe, it ought to be 
on fhmiped paper. It is agreed, that a teitamem ought to be 
favourably interpreted, that it may have effect, if the words 
are clear, though it be not written in the beft form, or moft 
expreffive manner. 

The proper form of a teflament is, to appoint an executor, 
and to make over all the effects to him. Then to take him 
bound to pay the teftators debts, and the particular legacies he 
appoints \ and laftly, if the teibtor finds it necefTary, and lb 
inclines, he may appoint tutors and curators for his children! 
with the quality of their not being liable for omiffions, but for 
actual intrptniflions only, and each for hlmfelf alone, and not 
for the reft-, which appointment will be good, if the perfon 
live fixty days, or go tmfupported to church and market, af- 
ter it, and to decline the office of curatory though they accept 
the tutory; every perfon may make a teflament, who is not 
prohibited by Kiw- A man may do io, after he is fourteen years 
old, and a woman, when Ihe is twelve J and both, without the 
confent of any perfon, fuch as parents, tutors and curators or 
hufbands* But ba&ards cannot make a teflament unlefs they 
receive legitimation from the king. AU moveable effects may 
be conveyed by' teflament, but no heritage; and one cannot 
make a teflament in prejudice of his wife and children's 
legal fhare of the effects at his death. But executory, or 
the fubjeft of teftaments muft be free, before any divilion be 

made. 
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made. And in cafe of no tefiamcnt, or previous contract of 
marriage, when the hufband dies, leaving a wife and Children, 
fiiegets one third of his moveables ; the children another third, 
in their own right, and the hft third as neareft of kin to their 
father. If the mother die firlt in fuch cirrumftances, the child- 
ren gets her third part, and the father two thirds. In cafe of 
no children, the hufband and wife {hare the effects equally be- 
tween them. 

A tefhment is of no force rill the death of the tefhtor, and 
the lafl teftament implys a revocation of all former ones, u tr- 
ie fs a referex.ee be had to them in the iaft ; and a rekrvation 
of them, ia whole, or in part, be made. 

After the death of the teftator, the teftament fhould be con* 
firmed by the commiflary of the diocefe where the teftator di- 
ed, which is done by calling all concerned at the pariih church 
door, on nine days notice by an edict, to appear in the com- 
miflary court for their intercfh And at the day appointed, 
the commiflary ratifys the teftament and executor, receives the 
inventory of the effects he gives up, and appoints him to pro- 
ceed accordingly in the affairs of the deceafed. 

If any one die imeftare, without making a will, his neareft 
of kin, children, brothers, father, uncles, C5V. are intitled to 
the fuccefiion and his effects. They ferve an edict as juit now 
mentioned, and get themfclvcs appointed executors of the de- 
ceafed. They give up an inventory of his effects, and find fe- 
curity to anfwer all concerned, and they receive authority to 
intermeddle with and difpofe of the gear. 

One notary, or the mmiffcer of the parifh may fi^n a tefta- 
ment for a party, when he cannot write, before two witnefles $ 
to the greateft amount. 

Nomination of Tutors and Curators, feparaie fr^rn a 
Testament, on Stamped Paplk. 

J(ttFio nil men from me A. B. of C, Whereas my children 
(here name the children) may happen to be within the years 
of pupilarity and minority at my death, and I have confidence 
in the friendfliip and fidelity of the perfuns after named, for 

the 
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the purpofc to be juft now fpecificd ; Therefore I do hereby 
nominate and appoint, (here the perfons are to be properly 
named and deiigued) to be tutors and curators to my faid child- 
ren during their refpeclive pupitarities and mincritiesi declaring 
tbe major part of them accepting, and furviving, to be a quo- 
rum, and at tail any of them furviving, to be fufficient for do- 
ing bufinefs. With full power to the faid tutors and cura- 
tors, and the quorum of them, to intermeddle with and ma- 
nage all the means and eft ate, both heritable and moveable of 
my children, and to take care of their perfons, direct their «- 
ducation, and put them to employments, and beftow fo much 
of their patrimony for thefe purpofes, as I {hall appoint ; or 
failing this, as the tutors and curators own discretion fhail di- 
rect. And to do every thing in the faid offices, which by th« 
law they may do, and which I bind my fucceflbrs to ratify to 
all concerned. But provided, that though the faid perfpn$ 
accept of the ofHce of tutory, they may decline the curatory \ 
3nd that they fijall not be liable for omiffions in either of the 
offices, but only for their actual intromiffions j alfo that they 
fhall not be liable for one another, but each for himfelf only. 
And I confent to the regift ration, &c. 

On the head of tutory and curatory, it may be obferved, that 
tutors are either nominated, or tutors of law, or dative. The firft 
is named by a father to his lawful child. He is not obliged to 
give caution for the faithful difcharge of his office. Failing a tu- 
tor nominate, there is place for a tutor of law, or the nest male 
relation by the father, who is called agnate- He manages the e- 
ftate, but the pupil is given to the care of the mother till he be 7 
years old, if flie be a widow; and failing her, to the next cog- 
nate, or relation by her fide. The tutor of law muft be 25 yean} 
of age. lie is fcrved, or declared tutor by a jury of fworn 
men, who are called upon a brief from the chancery, and this 
before any judge having jurifdiftion, to whom the brief is di* 
reeled- He muft give fecurity before he enter upon the ma- 
nagement. 

If the tutor of law do not demand the office, within a year 
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after the father's death, or after the failure of the tutor nomi- 
nated, any perfon may apply to the king's exchequer, for a tu- 
tory dative. 

But the gift of this tutory cannot pafs, without the citation 
or confent of the next of kin to the pupil, both by the father 
and mother ; nor till the tutor give fecurity for his faithful ma- 
nagement. 

If a pupil be without tutors of any kind, the court of feflion, 
at the fuit of any kinfman, names a factor or ftewart for the 
management of the pupil's eftate, who inuft conduct himfelf by 
the rules laid down by the court. 

As to curators for managing after the years of pupilarity, 
or j 4 in males, and i a in females, are over ; they are impofed 
by law upon minors, by being named by the father, while he 
is in a ftate of health ; and while the father himfelf is alive ; 
as he is the confront ad mini fixator for his children. But fail- 
ing thefe two cafes, and if the minor chufe to be under the 
direction of curators, he muft raife from the clerk of court, 
and execute a fummons, cr edict, citing at leaft two of his 
next of kin, to appear before his own judge ordinary, upon 
nine days warning. At the day and place of appearance, he 
offers to the judge, a lift of thofe whom he intends to be his 
curators, fuch of them as are to act, muft iign their acceptance, 
and give caution ; upon which an act of curatpry is extracted 
for their warrant. 

When a pupil, or minor has no tutor or curator, and has 
an action at law to carry on, the judge appoints a tutor or cu- 
rator for him to concur with him in the procefs, and take care 
of his intereft > and when the procefs is ended, the office is 
alfo at an end. Women cannot be tutors of law, and married 
women cannot be tutors or curators at a!L Paplfts alfo are in- 
capable of being either tutors or curators. 

Both tutors and curators, previous to their adminiftration # 
inuft make a judicial inventory of the minor's whole eftate, per- 
fonal and real, fubferibed by them and the next of kin before 
the judge ordinary. Of which, one duplicate is to be kept by 
the tutors or curators thsmi elves ^ and the other tv/o, by the 

next 
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next of kin on the father and mother's fide* If any eftate of 
the minor's come afterward to their knowledge, they muft acid 
it to the inventory within two months after they get the poft 
fetfiom if they neglett this, the minor's debtors are not o- 
bliged to pay them, and they may be removed from their of* 
ficcs as fufpefted. 

Deeds by pupils, or by minors having curators without their 
confent, are null ; but they oblige the granters, in as far as re* 
latcs to fums profitably applied to their ufe. A minor indeed, 
can make a valid te ft a merit by himfelf, without his curators, 
bait whatever is executed in the form of a deed among the li- 
ving, requires the curators confent. And deeds of a minor who 
has no curators, are effectual and valid, even to the alienation 
of his heritage, without the interpofition of a judge, if they be 
not hurtful to him. 

The perfons of pupils are fecured from impnfonment for ci- 
vil debts. 

Minors may be reftored againft all deeds granted in their mi* 
nority, that are hurtful to them ; whether granted by a tutor 
in his pupil's affairs, or by a minor who has no curators ; of 
though they be granted with his curator's confent. For which 
end, he muft execute a fummons for reducing the deed, be- 
fore the court of fefuon, ere he is twenty five years old; elft 
he will be excluded. And before this proceft, he may make 
a formal deed of revocation, and put it on record* The mo- 
del of fuch a deed is this. 

Revocation of Deeds in Minority by the Granter 

after his age of twenty one years* 

Knoiv all tr.cn from me A. B. of C. Whereas I am noff 
twenty one years old, but during my minority I was induced 
to grant and fubferibe the deeds after fpecified, viz. (here narrate 
the deeds in a proper and comprehcnfive manner,) And feeing 
thofe deeds were granted by me to my great hurt and damage, 
and without a necefTary or adequate caufe granted tome for 
the fame ; againft which, I may now by the law be reftored 
wholly ; therefore I have revoked, and I do hereby revoke and 

annul 
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anWl all and each of the fa'd deeds as fully as if they were 
herein at length fpecificd and recalled, with all that has follow- 
ed, or may follow thereon ; dlfpenfing with the generality of 
this, and holding the lame to be every way fufficieht. And I 
protefc that I fliail be reftored altogether agaiuft the faid deeds 
and each of them, and againft all the confequenees thereof, 
•whether for recovery of the money I gave out or for damages, 
intexeft and expenees fuftained»by me on thqfe heads. And 
I content to the regiftration hereof in the books of council and 
feffion, or others competent for prefer vat ion and publication. 

Now that we are upon revocations, we may give an example 
of one by a wife of a gratuitous deed in favour of her hufband. 
And in explanation of this, it may be noticed, tha: pure gifts 
or donations between a hufband and wife, to one another, are 
revocable, and may be recalled by either of them. The wife's 
ratification on oath of a deed of gift by her to 1 her hufband, 
would not bar her from revocation. But if the donor die with- 
out revocation, the gift becomes abfotute. A right may b~ 
revoked by an explicit recal of it, and by conveying to an- 
other the fuhject of the gifr, or burdening it with debt to a 
third party. Where the gift is not pure or abfolute, but a 
rational or remuneratory deed, as a natural provifion by the 
humand to the wife, or a mutual contract for reciprocal con* 
federations, the fame is not revocable. 

Revocation by a Wi£r, of a Deed of Gift to her 

Husband 

Know all men from me A. B, fpoufe of D, B. of C. Where- 
as I am well informed that by the law and praflSct of Scotland, 
all deeds of gift by married women to their hufbands may be re- 
voked and annulled ; efpecially thofe which make to the grant- 
ees own lofs and damage. And whereas I was induced by the 
importunity of my hufband to grant him a deed of conveyance 
(here narrate the deed in a proper manner,) as the Lfeed itfclf 
more fully bears. Which deed was granted by me\ without 
a ncceflbry caufe, or a mutual confidenrtion ? but only as a 

R pure 
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purc gift, and I find by the confequences, that it is highly pro* 
per for me to rccal this deed ; Therefore I have recalled and 
revoked, and I do hereby for the advantage of myfelf and my 
family, recal, revoke and declare null, the forefaid deed of gifi 
and conveyace in the whole and in every part, as fully as if the 
fame had never been made or granted by me- And I protd 
that I fliall be reftored wholly againft the fame, and againft 
all that has followed or may follow thereon for ever, as the hw 
dire£ls- And Iconfent to the regiftration hereof in the boob 
of council and fefilon, or others competent for prefervation 
and publication, 

Contracts of Marriage 

Marriage is the lawful union of a man and woman during 
their lives. This fociety produces to the hufband full right to 
all the wife's moveable fubjefts, and to the rents of her lands 
and heritable claims, without any other formality. The hui- 
band may in the contract renounce this right and power, 2nd 
a ftranger may convey an eftate to the wife to be free of this 
power. From this right of the hufband are excepted 3 the 
wife's paraphernal goods, or wearing apparel, and her orna* 
ments, and whatever is given her by the hufband, at or before 
marriage, as paraphernal goods. The hufband is liable for all 
his wife's moveable debts contracted before the marriage, but 
after the marriage is difiblved, and the fociety goods divided, 
he is no longer liable for her debts, unlefs his own eftate be 
affefted for them by compleat legal diligence ; or unlefs k 
has been a gainer, by getting a large portion with her. Mi 
he is liable only fubfidiarily, after her feparate eftate is exhauiV 
cd- But he is not liable for fuch other debts as would not 
have come to him during the marriage, fuch as a bond bearing 
intereft. He is bound only for the bygone inter efts of thofc 
debts. 

When the marriage has fubfifted a year and a day, and is dif- 
folved without a child alive at the time, the moveable goods in 
communion are divided into two parts. The furviver gets one 
half of the free gear, and the relations of the party deceafec 
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rts the other. But if there is a child alive at the death of the 
ther, the child gets two thirds, and the mother one third of 
le effects. And if the mother die firft, the child gets one 
lird, the father two thirds. 

If the marriage be diffblved within a year and day after it 
ikes place, and without a living child thereof heard to cry, 
nd without a written contraft, all rights granted in confide- 
ltkm of the marriage become void, and things return to the 
icne condition, in which they ftood before marriage. 

But if there be a written contraft of marriage, it will be the 
ule by which to determine every thing, and it fhould be exec- 
uted before the bans of marriage are proclaimed. The par- 
ies and the children will be onerous creditors, and be preferr- 
ed in competition with other creditors, according to the dih- 
;ence they do, or the legal means they ufe on the contraft, for 
>ayment. All reafonable articles and provifions agreed to in 
he contract, will ftand good, if they be not contrary to the 
mblic law, or good manners. 

But whether there be a contract or not, the whVs perfon is 
ree of diligence for debts, or fines, during the marriage, and 
he cannot be fued in any procefs without her hufband be cal- 
;d 3 as her head and curator. Nor can flie bind herfelf effec- 
nally in any bill, or perfonal obligation. 

Now, a contrail of marriage is an agreement of the man and 
, T Otnan concerning rhemfelves, and their children, in the view 
f marriage and its diffblution. It fhould be written on ftamp- 
d paper, and in clear and expreflive terms. Its general form 
3 this. The names and dtrfignations of the parties, their con- 
ent to the marriage, the provifion for the woman, either in 
iferent, if there be a child of the marriage, or both a liferent 
nd part of the fubftance, if there be not a child, at its diflb- 
ution, then the provifion for the children, and all this in full 
f every other claim. Then the conveyance of the wife's mo- 
ley to the hufband, and a provifion for the fubfiftence of the 
ontraft. The nomination of perfons to execute it, and a 
autual penalty. Claufe of regiftration, EsV. 

The writer fhould confider, who ait to be the parties* whe- 
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thcr. the man only, or he with confent of his father, toy. on 
the one part. And whether it is to be the woman only, or. 
ihe with confent of her father, tjfV. on the other part ; and to. 
mention them properly; then what is to be provided in the e- 
vents, and in the train abovemeiiticmed. 

Contract bf Marriage hi the enfe of % Moveable Sum 

jelcts cni y 

It is agreed and contracted between A. B. merchant in fiiiv 
ling, as hufband, on the one part, and C. D. daughter of th£ 
now deceafed ' E, D. niafon in Falkirk, as wife, on the other 
part, to the following effeft. The faid A. 13* and C. D. ha- 
ving mutual attention for e?ch other, bind rhemfclvcs to bV 
married as hufband and wife, with all convenient fpeed. And 
in the view of this marriage, the faid A. B. binds and obliges] 
himfelf, and his heirs and executors, if he die before her, lea- 
ving a child of their marriage alive at the time, to provide and 
fecure, as he now does provide and fecure the faid C. Dl while 
Jhe lives and remains a widow after Ids deccafe, in an annual 
rehi or yearly duty of thirty pounds, lawful money, free of all. 
burdens Whatever, payable out of the fir fl '^nO. readidt of all his 
goods and gear, money and effects. And this at two terms whit 
fundAy and martinmas each year by equal portions. Beginning 
the firfi payment at the firrt of thole terms after his deceaftj 
andTo forth, with three pounds of penalty f«./r each term's por- 
tion in cafe of f;d lure. And in this event ajjo, the faid A. B. 
presides and conveys to the i-iid C. 'D. ihrthird part of all the 
htttofehold fbrrifttitej which fliall belong to him, or be in the 
erOiriinar.il n of \lic Carriage at his deeeafe, to be enjoyed and 
d».po!ed oj b ' j : r as the aj/Viul^ proprietrlx'of the fame. But 

it happen, rh:u Jhe'tafce to her felt another hufband, in that 
i her faid annuity of thirty pounds, i?, after her feeorid. 
iri irnigei to be ; • ftriaed to twenty pounds onijr. ArA in the 
faia event of his dyin;j before her, leaving a child or children, 
of tlieir marriage, the fajkl C. XX, provides and conveys to tW| 
fticTchiltl, a But one, or to alj the children, equally, if nHflfy 
than one, and fajLhug any dtller fetrlcroem by him, aii ids good* 
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and-<jear, claims and furns of money whatfoever, and where* 
fotuevy with the burden of the faid annuity to their mother, 
and of the faid A. B's other juffc and lawful debts, and the 
maintenance of the family till the firffc term of whitfunclay or 
martinmas after his deceafe. Declaring the amount of his 
faid cfiects at prefent to be, one thoufand pounds,, lawful mo- 
ney. And he binds and obliges himfelf, and his fucccfibrs to 
warrant the above proviiion and conveyance to faid C. D, at 
all hands, and to the children of their marriage, from his own 
faft and deed. But if it happen, that the faid A- B. die be- 
fore the fa:i C, D, without a child of their marriage alive it 
the time, then he not only provides and fecures to her, the 
faid liferent annuity of thirty pounds, but alfo the principal 
furo of two hundred pounds, lawful money, payable at the fe- 
cund term 01 whitfunday or martin mas after, his decesfe, with 
forty pounds of penalty in cafe of failure, and the intcreft thereof 
after the laid term of payment till payment. "And further* to 
deliver to her at his own ueceafe, as much more of the fold 
houfehold furniture, as will make one half thereof inalh And 
this he alfo binds hi mi elf to warrant to her at ail hauls. Which 
provifions, the faid C. D. for herfelf, and her children, and near- 
eft relations, accepts in full of all that {he or they csn afk or 
claim by the faid A- B's deceafc, and fhe difcharges him, and 
his fucceffors accordingly* For uuhicb caufes^ and on the other 
part, the faid C- D. affigns and depones to the faid A. B. all 
her moveable goods and gear, claims, and fums of money, 
with the vouchers thereof, which Ihe now has, or may here- 
after acquire, or fucceed to during the marriage. Particularly 
ihe conveys to him the fum of three hundred pounds, lawful 
money, due by the bond of G* H. of I. to her, dated 

and payable at Whit fund ay thereafter, alfo the 
intercfl of the faid fum, bygone and to come, wkh the penal- 
ty, and the b^nd itfelf, and all that has followed, or may fol- 
low upon the fame, or the ether fubjects of this affignation. 
Which affignation fhe binds herfelf ro warrant to him, from 
her own fact and deed. And it is agreed by both parties that 
Xhii ion: riband the prov;£on:, thereof ihall fubfift and be ef- 
fectual 
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frctual, although the intended marriage be diflblved within a 
year and day after the folemnization thereof, without a living 
child of the fame, exifting at the time. Any law to the con- 
trary notwithstanding. They alfo agree, and appoint R. S. 
and T. W. jointly and feverally, with full power to fee and to 
eiiufe the provifions in this contract, to be carried into execu- 
tion and effect, without any objection or reftraint. The par- 
ties further agree, and bind themfelves to perform their feve- 
ral parts of the premifes, one to another, under the penalty of 
fifty pounds, lawful money, to be paid by the failer to the o- 
ther party, over and befide performance. And they confent 
to the re gift ration hereof in the books of council and fefiion 
or others competent, that horning on fix days charge, and ci- 
ther execution as accords with the law, may pafs hereon ; ap- 
pointing for that end, EsV. 

Contract of marhiage in the Case of a Heritable 

Subject. 

It is matrimonially agreed and contra£ted between D. B. 
eldeft fon and heir of A- B. of C. with the confent of his 
frud father, as hufband, on the one part, and I. F. daughter of 
E. F. of G. with confent of her faid father, as wife, on the 
other part, in manner following. The faid D. B. and I. F. 
having mutual affection for each other, bind themfelves to 
be married as hufband and wife, with all convenient fpeed. 
]n contemplation of which marriage, and in confideration of 
the marriage portion aftermentioned, the faid A. B. referves to 
Limfelf, during his lift:, the fum of two hundred pounds, lawful 
nioney yearly, to be uplifted and paid him punctually, at mar- 
tinm?.s and whit fund ay each year, by equal portions, out of the 
firft and readied of the rents and profits of his land and eftate 
of C. after defcribed ; and he referves to himfelf the pofleffion 
of the houfes and inclo^ures which he at prefent occupies. And 
then with this rcfervation, he difpones and conveys to the faid 
D> B. his fon, and the faid I. F. in conjnnft fee and liferent, 
for her leferent right and pofleffion only, of two hundred 
pounds, lawful money, of the rents and profits of the hid e- 
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ftate, to be uplifted yearly during her life, if Ihe furvive the 
faid D. B. and this at the terms and by the proportions each 
year as above fpecified, to the faid A. Bj and to the faid D. B. 
and the heirs male of the marriage ; who failing to the faid 
D. B's heirs male whomfoever j who alfo failing, to his heirs 
or allignees whomfoever, abfolutely and irredeemably, all and 
whole (here the lands are to be defcribed as in the father's in- 
fcftmem). And all right and intereft which the faid A. B, 
has or may claim to the faid lands, in time to come. And 
under the forefaid refervation, he binds himfclf and his fuc- 
ceflors, to veft and feize the faid D. B. and L F. in conjunct fc j 
and liferent, for their feverai interefts above fpecified, and the 
heirs male of the marriage, who failing, the faid D. B*s other 
heirs male, who alfo failing, his other heirs or aiTignees whom- 
foever, in the faid lands and eftate with the pertinents, heri- 
tably and irredeemably. And this, by two infeftments and 
manners of holding ; one of which to be holden of the faid 

A. B. and his fucceflors, in free blanch, for payment of a far- 
thing, lawful money, in name of blanchfarm, at whkfunday 
yearly, provided the fame be required \ and for relieving them 
at the hands of the fuperior of the faid lands and eftate, of 
the duties and fervices payable to him forth of the fame; and 
the other of thofe infefements, to be holden from the faid A. 

B, and his fucceflors, of their faid fuperior, by the fame tenure 
whereby he hisfelf holds ot him. And for obtaining the fa : d 
infeftment by refignation, the faid A. B. makes and conftitutes 

and each 

of them his procurators, for him, and in his name, to reilgn 
and furrender, as he now under the forefaid refervation re- 
figns, gives up and furrenders all and whole, (here again the 
lands c5V, are repeated.) And all right and intereft which the 
faid A. B. has or may claim to the faid lands and eftate, viU 
the hands of his immediate fuperior of the fame, at the time, 
or of his commiffioner impowered to receive resignations in hi* 
name ; in favour of the faid D. B- and I. F. and for new Infeft- 
ment to be realigned to them in conjunct fee and liferent, for 
her liferent right and pofiefiion of the fiid two hundred pounds 

yearly, 
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yearly, If fhc furvivc him,, to be uplifted and taken out of >ta 
laid rents, at the terms unci by the proportions above mention- 
eel, and to him, and the heirs male of the marriage, who failing, 
to die other heirs male of the faid D. B. who alio failing, \q 
his heirs and afiignees whomsoever, heritably and irredeema- 
bly, in cue and competent form. And thereupon, inftrumenrs 
and documents to call for and receive, and to do every other 
tiding which the faid A. B. himfelf might do if he were prc- 
fent, and which he engages to hold firm and ftable without rc» 
vocation. And he binds and obliges himfelf and his fuccef- 
fors f o warrant and fecure the lands and others above difpofted 
to the faid D. B* and L F. and their above named, from all 
fails and deeds dene cr to be done by him in prejudice of the 
prefent fettlemcnt ; and alio to free and relieve the fame of all 
public and private burdens, with which they are a fleeted at 
the date of this deed, which is the time of the laid D. B's en- 
try to the porTeflion of the premifes. Further, the faid A*^B- 
iif!i^ns and conveys to the faid D, B. and L F. for their feve- 
ral interefrs, and to their ;.bove named, all and lingular fhe 
writings and fecurities of the faid lands and eftate, with all 
that hath followed, or may follow on the fame \ and alfo the 
rents and profits of the premifes in all time to come \ hereby 
binding himfelf and his aforefaid to warrant this affi gnat ion to 
them, alfo from his own raft and deed. And he herewith de* 
livers the forefaid writings and fee uric ties to his ibid fonyia 
order to be kept and ufed by him, as his own evidences in time 
to come* Moreover, the faid A. B. defires and requires, JjV. 
(here infert a fuitable precept of feifin) ' Furthermore^ the faid'D, 
B. binds and obliges himfelf, to provide the half of all lands, 
tenements, and other heritable rights and fuhjects, which be 
fhall acquire, or fuccecd to during the marriage, to binilVi 
and the faid I. F. and their aforefaid in the manner and to the 
«nd, as the faid land and eftate of C* is fettled* And in cafe 
the faid L F, (hall outlive her prom i fed hufband, he afligns 
and transfers to her the half of the houfehold pleuifliing and 
furniture, which ihall belong to him at his deceafe, to be in- 
fcCFfneddled with and difnofed of, at her pWitre, free of all 
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debts and burdens what foe ver. Which proviiions, in favour of 
the faid I- F* lhe with her fathers confent, accepts in place of 
the terce or third of lands, and the third or half of the movea- 
bles, which orherwife might have accrued to her by the death of 
her hutbmd, or that her executors and neaieft of kin might have 
chimed by her own death, in the cafe of his furvivance. And 
the laid D. 15. with his father's confent 3 binds and obliges him- 
felf, and the heir male of the marriage, who failing, his other 
heirs above defigned, to make payment to the reft of the child- 
ren, to be procreated of the marriage, of the fum of two thou- 
fand pounds, lawful money, at the terms and in fuch divifions > 
as he fhaii afterward in writing appoint i failing which, it is tQ 
fall to them by an equal divifion. And in the mean time he 
is to maintain and educate the children in a proper manner 
till their portions become due. On the other party the faid E. 
F, obliges himfelf and his fucceflbrs to pay to the faid D. B. or 
his heirs or aflignees, in name of dower with his betroathed 
fpoufe, the fum of two thoufand pounds, lawful money, at the 
term of whitfunday next year, with four hundred pounds of 
penalty in cafe of failure, and the intereft of the principal fum 
from the date hereof, during the non-payment. And it is a- 
greed, that execution fliall pafs on this contract, at the inftance, 
of againft both parties, for implementing their feve- 

ral parts of the premifes to one another. Regiftration for pre., 
fervation, and execution on a charge of fix days- 
There is no end almoft of making fuppofitions, and forming 
claufes in contracts anfwerable to thole fuppofitions 5 but the 
writer will exercife his own good fenfe on the fiibject, after 
knowing the intention of the parties, and the terms they de- 
fire. 

Contract or Inuentcke between a Master and Ser- 
vant. 

It is agreed and indented between A. B. merchant in C. as 
mailer on the one parr, and D. E. fbn of F, E. writer in G. as 
apprentice, with confent of his father as his cautioner, who 
takes burden on htm for his fon, on the other part, to the fol- 
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lowing eft eft. The faid D. E, binds himfeif to be an appren* 
tice to the faid A. \). at his art and bufinefs as a merchant, and 
this for feven years from and after the date of this deed, which 
is the time of his entry. During which fpace, the faid D. E. 
binds and obliges himfeif to ferve and obey his mafter faithful- 
ly and honeftly, and not to abfent himfeif from the fervice or 
bufinefs, by night or day, without leave from his mafter afked 
and obtained. Alfo to abftain from all idle and profane com- 
pany, bad and vitious practices, and to behave himfeif civilly 
and difcreetly to his mafter and his family. Like wife to fnrnifli 
and maintain himfeif fufficiently in body cloaths and wafhing 
during the apprentice-fhip. And further, to pay to his faid 
mafter the fiim of lawful money, as the agreed ap- 

prentice-fee with him. The half thereof within eight days af- 
ter this date, and the other half at the end of three years af- 
ter this date, with the legal intereft thereof from the term of 
•payment until the fame be paid. And for the performance of 
all this on the part of the apprentice, the faid F. E. becomes 
bound jointly and feverally with his fon to the faid A. B; but 
this they do in confideration of the matter's part after fpecified. 
For which c&ufes^mA on the other part, the faid A. B. binds 
and obliges himfeif, and his fucceftbrs, to teach and inftruft 
the faid D. E. in eveiy part and point of his faid art and bufi- 
nefs as a merchant, known to himfeif, and to make hinvun- 
derftand the fame, in fo far as he is capable and willing to be 
inftru&ed. Alfo to furnifh him fufficiently in bed and board, 
and to ufe him well, during the faid apprentice-fhip. And 
both parties bind and oblige themfelves to fulfil their feveral 
parts of the premifes, one to the other, under the penalty of 
to be paid by the failer to the other parry, over 
and befide performance. And they confent to the regiftratioa 
hereof in the books of council and feffion, or others compe- 
tent, that horning on fix days charge, and other execution as 
afiercs pafs hereon, t&c* in common form. 

It is obvious that the parts of this indenture are, ift, The 
names and defignations of the parties. 2d, The obligation on 
the p?4?t of the apprentice. 1 3d, The obligation on the part of 

the 
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the matter. 4th, The mutual penalty in cafe of failure. 5 th, 
The regiftration and fubfcription. And from this example, 
an indenture to any other bufinefs may be eaiily formed. 

It ihould be obferved, that befide this Contra£t being writ- 
ten on ftamped paper, there is a duty to government on the 
apprentice-fee, of iixpence on the pound, for fifty pounds or 
under, and a fhilling for apprentice-fees above this, which 
muft be paid, and the indenture ftaraped, within fix months 
of the date under the penalty of forfeiting the double i half to 
the king, and half to him who lhall fue for the fame within 
12 months after expiration of the indenture. The whole ap^ 
prentice-fee muft alfo be put down in the indenture, under 
the forefaid pain* In default of either of theie cafes, the ap- 
prentice loofes all bene6t from the indenture and apprentice- 
ffcips and if the mafter negleft to pay the duty in due time, 
he forfeits fifty pounds, one half to the king, the other to 
him who fhall inform and fue for fame. The apprentice-fee 
given with thofe educated in hofpitals, or houfes of charity, or 
at the public charge of a parifh, or townflhip, is exempted 
from this duty. 

All mafters have a power of moderate chaftifement over their 
fervants and apprentices ; but it is a juftiiiable reafon for an 
apprentice to defert, that the mafter fraudulently conceals from 
him the trade to which he is put, or employs him for ordin- 
ary about other buiinefs. 

If the apprentice die before the time is run, the whole ap- 
prentice-fee is due, becaufe the mafter is not in fault., If the 
mafter die, the apprentice is bound to ferve out his time with 
his reprefentatives, who keep one capable to inftruft him^ jmd 
the whole fee is due in this cafe. But otherwife, reftitution 
of the fee is competent, in proportion to the time which was 
to run at the matter's death, with a recompenfe for want of 
the freedom. 

When the apprenticefhip is .fulfilled, and the indenture is 
to be dilcharged, it may be done in this form on the back of it. 
P, 14. July 1786. I have received the performance of the 
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apprentice's part of the within indenture, therefore I difchnrge 
k, and deliver it up to him. 

A. B. 

A Submissioh, or Contract 3/* Submission. 

The parties following, A- B. of C, on the one part, snd D. E. 
of F. on the other, have agreed to fubmit and refer, and they do 
hereby fubmit and refer themfelves to the amicable decifion 
and final fentence of G. H. of L and K. L. of M. as arbiters 
mutually chofen by them, concerning all differences benVeen 
them, and claims of either party againft the other, at and pre- 
ceding this dale. As the fame Khali be fpecified in the written 
claims of the parties to be by them fubferibed and given in to 
the arbiters, and which are held as here repeated- With full 
power to the arbiters, to compel and receive from both parties, 
all manner of information and evidence in the matters to be laid 
before them, whether by witnefles, writings, or oaths of parties. 
And upon the whole to deliberate and determine, as to them 
ftall feetn to be juft and equal. And with power to the faid 
arbiters, in cafe they do not agree between themfelves, to ap- 
point an overfman to confider and determine in the whole affair 
as fully and freely, as the arbiters themfelves might do. And to 
fubferibe their fentence or decreet, either on the reft of this 
» fheet, or on a feparatc paper, on or before the day of 

next. And whatfoever the faid arbiters or ovcrf* 
man fhall fo determine and declare, the faid parties bind and 
oblige themfelves to ftand by, and to fulfil, without any ob- 
jection, under the penalty of to be paid by the failer, to 
the other party, over and bcitde performance. The faid par- 
ties alfo declare and bind themfelves that this fubmiffion and 
contract, fhall not fall, by the death of either of them before 
fentence, but fhall fubfift and be effectual againft their heirs and 
fucceflbrs. And they confent to the regiitmtion hereof, and 
of the decreet arbitral to follow hereon, in the books of coun- 
cil and feffion, or others competent, that horning on fix days 
charge, and other execution as accords, may pafs hereon, t^V- 
in common form. 

Suet, 
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' Such a fbbmiffion is written on ftarnped paper, and the time 
of its endurance, js for a year before fentence. If the parties 
do not declare and bind their fucceffbrs as well as thcmfelvt s, 
the fubmiffion falls, like a mandate, by the death of either of 
the mbmitters. A general fubniiflion of this kind, is underftood 
to authorize the arbiters to decide upon queftlons not only of 
moveables, but of heritable bonds. And the claims given in 
and fubferibed by the parties determine the extent of the arbi- 
ters powers. If the arbiters pronounce judgment on all the 
articles claimed on the one fide, and leave all thofe on the o- 
tfrer undetermined, the decree is null. The form of a decree 
arbitral, requires nothing in particular, fave only that the ar- 
biters declare, that they have God and a good confeience be- 
fore their eyes- At the fame time, the omiflion of thole words 
is no nullity. Arbiters are not tied to the ftrift rules of law, 
but may and ought to proceed according to equity and a good 
confeience, and they may ufe any mean of proof iufficiem to 
convince them, though it is not competent in point of law. 
The decree arbitral ftands good, and is not reducible on any 
ground, but thofe of corruption, bribery or falfehood. It Ihould 
alfo be now confidcred, that there is a duty to the kipg laid 
upon an award, which is a decree arbitral, and that it is fafeft to 
write fuch decrees upon ftamped paper, cfpecially where the 
fubjeft is of any confiderable value. 

Decree Arbitral, or Award, on the fald Submissiqk 
ivhen it is written at the end of it. 

We G. M. and K. L. arbiters appointed by the foregoing 
fubmiffion, having confidered the matters referred to us, with 
the evidence laid before us by the parties, and having God, and 
a good confeience before our eyes, we ordain the party A. B- 
to pay to the other party D, E. the fum of in full of 

all demands or claims between them, and this within one month 
after this date, with intereft thereafter till payment. And on 
payment of this, we ordain the parties to difcharge each the 
other in proper form. In wit net whereof, tsfa in common 
jbrm, 

If 
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If the arbiters do not agree, they appoint an overfman, in 
the following manner, at the end of the fubmiflion- 

Wc G. H. and K. L. arbiters appointed by the aforefaid Tub- 
miffion, having taken the matters fubmitted into confiJidera- 
tion, and not agreeing in opinion on them, we appoint I. T« 
of W. to be overfman in the whole affair. In witnefs where- 
of, teV. in common form. 

And then the overfman gives fentence as the arbiters might 
have done. 

It is not neeeflary that the arbiters, or overfman appoint their 
decreet to be regiftered, or to be implemented under the penalty 
of th? fubmiffion, becaufe the fubouffion Itfelf appoints this. 

Contract of Sale of Victual* 

It is agreed and cont rafted between A. B. of C, on the one 
part, and D. E. merchant in F. on the other part, to the fol- 
lowing effect. The faid A. B. hath fold, and doth hereby fellj 
and oblige hi mfelf and his heirs and executors, to deliver to 
the faid D. E. or his heirs, executors, or affignees, five hun- 
dred bolls of barley, of the growth of the faid A. Ws. eftate 
of C. of a good and marketable quality, and lawful meafurej 
and this of the crop one thoufand feven hundred and eighty 
fix, and the hke quantity for each of the two next crops- And 
the delivery is to be at the harbour of yearly, on der 

mand, in the fir ft two weeks of February after reaping each 
crop, under the penalty of to be paid by the faid A. B. 

to the faid D. E, for each undelivered boll. For tvhich caufes, and 
on the other part, the fiid D. E. binds himfelf and his fucceflbrs, 
to pay to the faid A, B. or his above named the fum of fifteen 
(hillings lawful money for each boll of the faid five hundred bolU 
of barley each of the faid three years, at the firft day of April 
yearly, with a fifth part more of penalty in cafe of failure, and the 
intereft of the faid principal fum from the term of payment du- 
ring the non-payment. And both parties confent to the re- 
giftration hereof in the books of council and fefiion or others 
competent that horning on fix days charge, and other executU 
on as aftercs, may pafs , hereon, &c. in common form. 

After 
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After the fame manner, may be formed any other con- 
tract of this fort i as for the fale of wood, or any other thing* 

Contract ^/Communication of Heritage and Move* 
ables between an Heir and Executor. 

It is agreed and contracted between A, B, now of C. eldeft 
fon and heir of the now deceafed L. B. of C. on the one part, 
and F. B. fecond fon and executor of the fa id L. B, on the 
other parr, as follows. Whereas the faid A. B. is willing to 
renounce his exclufive claim as heir to the faid eftate of C* 
and betake himfclf to his right as one of the next of kin to his 
faid father, upon the whole fubftaiice which belonged to him, 
therefore the faid A. B, as neareft and lawful heir to his faid fa- 
ther, now as If he were entered and infefted in the faid eftate, 
and then as now, doth hereby affign and difpone to the faid 
F. B. his brother, the free half of the faid eitate of C. and of 
all heritable debts and heirfhip which^ belonged to the faid L» 
B. at his deaths difpenfing with the generality of this, and 
admitting the fame to be as valid as if every particular of the 
faid half were herein fet'down. And for this end, he binds 
himfclf to complete his right and title to the premifes, with- 
out delay, and then to implement this obligation, and make 
the fubjeft, or the full value thereof in money, forthcoming to 
the faid F. B. For which cau/es f *nd on the other part, the 
faid F. B. accepts of this collation and difpofition, and he af- 
figns and difpones to the faid A. B. and his aforefard all right 
and interefl whatfoever, which he as executor or neareft in 
kin to the faid L. B. has or can have to the half of all th£ 
moveable goods and gear, claims and fums of money which 
were due to the faid L. B. at his death, and the vouchers there- 
of. Difpenfing likewife with the generality of this, and ad- 
mitting the fame to be fufficient. And the faid F. B. binds 
himfelf and his forefald, to make up his right and title to all 
the faid moveable fubjeft, without delay, and to make the half 
thereof, or the full value of the fame in money, forthcoming 
to the faid F. B. or his above named. Ana both parties bind 

and 
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and oblige themfeives to perform their fever at parts of the 
premifes to one another under the penalty of fifty pounds 
fterijng, to be paid by the failer to the other party, over and 
befide performance. And they confent to the regiftratioa 
hereof, &c* in common form. 

The heir in the heritage of a perfon, has no {hare of the 
moveables ; but if he find it his intcreft, he may collate or 
communicate the heritage with the other neareft of kin, who 
muft in this cafe, collate the moveables with him* And fo 
the whole is thrown into one mafs, and divided equally among 
them. 

Contract of Copartners in Business. 

It is agreed and contracted between A* B. and C- D- both 
merchants in E. on the one and other part, to the follow- 
ing erfe£t Whereas the faid parties apprehend that it will be 
for their mutual convenience and intereft, to enter into part* 
uerfhip in the buiinefs o*f merchandizing, ro which they both 
have been bred ; and whereas they have confidence in one a* 
norher ; and the faid A. B. hath twice as much money to put 
in to the joint ftock, as the faid C. D* hath \ but the latter is 
to make up in diligence and labour, in the partnerlhip, what 
he wants in money ; fo that they both are to enter into bufi- 
nefs, and be reckoned in all refpecls as entering upon an equal 
footing with each other ; therefore the faid parties agree, and 
kind thcmfelves to join in partnerlhip under the name and firm 
of A. B. and C. and to carry on the bufinefs of merchants, as 
^grocers, and other wife as they fhall deem advantageous. And 
this for the fpace of ten years at leaft, if they live fo long, from 
and after the date of this deed. And the faid A. B. engages 
himfelf to advance and put into the common ftock the fum of 
one thoufand pounds, lawful money, without any delay, as his 
fhare of the capital. And the faid C, D. binds himfelf to ad- 
vance and pay into the faid capital the fum of five hundred 
pounds, and to beftow double the time of the faid A. B. with 
all the ability and honeft application he is mafter of, as his c- 
qu?l ihare gf the faid capital* On which capital or ftock, they 

bind 
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and do she beft they can, in order to make what honefl and 
honourable profit they arc able therefrom. And all deeds of 
their partnerihip, and whatever relates to the company are to 
be fubferibed by the fore fa id name and firm of the company, 
And their books of the bufinefs are to be kept in the forefaid 
name. They alfo bind themfelves to bring forward their whole 
books, and balance the fame, at the beginning, and the mid- 
dle of each year during the partner J hip \ belide having the (5* 
veral accounts and books ready for infpeclion, and full infor- 
mation at all times- And they bind themielves to fhare and 
divide the gaja and lofs of all their trade and bufinefs, to one 
another in an equal proportion, without any objection. They 
alfo engage not to carry on any ieparute bufinefs from the com- 
pany, and not to do any thing hurtful to the partnership. 
They further bind themfelves and declare, that if they conti- 
nue in partnership, after the expiration of the faid ten years,, 
i ( t Ihall be underftuod and taken by themiehes, and all others 
concerned, that they continue on the fame terms as herein 
rncntioned, unlefs they declare otherwife by a feparate writing* 
Regiftration, tyV- 

partners are united on a choice of perfons, therefore no part* 
ner can transfer his fhare to another, without leave from the 
company. And all benefit procured by one of the partners 
to himfelf, in a matter that naturally falls under the partner- 
fliip accrues to the whole. No partner is accountable for an 
error in management, arifing from the want of a larger ihare of 
prudence or ikill, than he was truly rn after of. 

Ail the partners are bound by the obligation of any of them, 
if he fubferibe by the firm or focial name of the company, and 
if the matter fall under the common courfe of adminiftration* 
The company elTefks are the common property of the fockty, 
and fubject to ks debts. No partner can claim a divjfion of 
jhe effecis, even after the focicty Is diflolved, tiil the debts be: 
paid* The creditors of the company are preferable, on its ef- 
fects, to the creditors of a partner j but a creditor of the lat- 
ter may fecure his debtor's fliare by arreirrnent. 

The fociety or partnerihip, is naturally difiblved by the death 
• T of 
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of any partner, if it be not otherwife provided. And cny cf 
the partners may renounce hisihare ; but if it be upon unfair 
views, or at a critical time, when his withdrawing may be fa- 
tal to the partnerfhip, this loofes his partners from all their 
engagements to him, and he is bound to them for all the pro- 
fits he (hall make by his withdrawing, and for the lofs arifing 
thereby to the company. 

A Charter party of Affreightment of a Ship. 

It is agreed and contracted between A. B. fhipmafter in C. 
and mafter of the good fhip, D. of E. on the one pan, and F. 
G. merchant in H. on the other part, to the following effect. 
The faid A. 13. for the confideration aftermentioned, doth 
hereby grant, and to freight let out, to the faid F. G- the fcre- 
faid fiiip D. now riding at anchor at L with her pertinents, for 
plying and performing the voyage afterfpecified, viz. to fail 
from the port of I. on the day of next, or as 

foon thereafter, as wind and weather will permit, with fuch a 
cargo of the ordinary weight and fafety for her carriage, as the 
faid F. G. or his order fhall load her j and to proceed to the 
port of K. and there unlade the cargo, and continue fix ly days; 
and to receive on board another cargo from the faid F. G. or 
his order ; and with this cargo to proceed , wind and weather 
ferving, to the port of L. and there unlade the fame*, and 
continue four ly days, and receive on board a third cargo from 
the faid F. G. or his order and with this to return to the 
port of I. and unlade the fame to them, when the voyage is 
to be finifhed. For which purpofe, the faid A. B. binds and 
obliges himfeif to have his faid fhip in good condition and 
ready, at the faid day of next, well manned 

and provided with every thing neceiTary for fuch a voyage. 
Alfo to keep the fhip in fufficient repair, and good order all the 
time, and perform the fiid whole voyage and undertaking to 
the faid F. G. according to good faith and the declared inten- 
tion of the freighter. Likewife to grant bills of loading in the 
meantime for all the effects he fhall receive on board the faid j 
ihip, and to deliver thofe effects or cargos in good order and full 

talc 
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tale at the feveral ports, without any hurt, except from fea 
hazard, if fuch do accidentally happen to the fhip and goods. 
And on the other part , the faid F- G, binds and obliges himfelf, 
and his heirs and executors, to pay to the faid A. B. or his own- 
ers, or their heirs and executors, the fum of one hundred 
pounds, lawful money, of freight, wages, and in full for all ex- 
pences, on account of the faid whole voyage, and three cargos- 
And if any misfortune accidentally happen to the faid Hup, fo 
as the faid voyage cannot be performed, the faid F. G. becomes 
bound to pay a proportion of the faid freight up to the time 
of the accident, without any objection, and alio to pay the faid 
A* B. ten (hillings, lawful money, of demurrage for every d.ty 
the faid ihip (hull be detained at the faid ports of K. and L. af- 
ter the ly days above fpecitied. Laftiy, both parties hind them- 
felves to perform their feveral parts of the premifes to each o- 
ther, under the penalty of twenty pounds, to be paid by the 
faiier to the other party, over and befide performance. And 
they confent to the registration hereof, CSV. in common form. 

Charter parties are conftrued, as near as may be, according 
to the intention of them, and not according to the literal fenfe 
of traders, or thofe who merchandize by fea. By the law ma- 
rine, and courfe of the admirality, if any of the owners of the 
ihip refufe to join with the orher owners in fctting out the 
fhip, he fhall not be intitled to his fhare of the freight. For 
otherwlfe, there would be no navigation. 

Owners of fhips are anfwerable for the atfrs or imbezzlements 
of the mafter or mariners, without their knowledge, only to 
the extent of the fhip and freight. And if feveral perfons fuf- 
fer damage, and the value of the premifes will not fatisfy them 
all, they fliall receive fatiafaiftion on an average, in proportion 
to their refpeclive lofiTes. 

A mafter of a fliip needs no written commiffion for this of- 
fice 5 his being allowed to aft, implies full commiffion and au- 
thor i:y> and his deeds bind the owners in all refpe&s. 

When ma iters of fhips meet with ftorms at fea, fo as they 
are obliged, for faving their lives, and the cargo, to throw 
foms of the goods over board - y or when the water gets into 
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the hold of the fhip, and may damnify the goods, they prby 
teft again ft the ftorm, wind and weather, at the mainmort, and 
and take fome of the crew as wittiefles. In either of thefe ca* 
fes, as foon as the /hip arrives at any port or ftation, the raf- 
ter corner afhore, and brings his witnefles with him, before a 
ma^iftrate or juftice of the peace, and a notary public* Th& 
witnefles make oath to the fac*t, and an inftrument of proteft 
is formed, which the witnefles, and the judge, and alfb the 
notary do fign before other two fublcribing wkneiTes. Which 
laves the mafter and owners from being liable lor the damaget 
which happen by the ltorrm The form of the inftrurnent i| 

Instrument again/2 Wind WWf athee, 

At D. The tenth day of June one thoufand feven hundre4 
and eighty fix. In prefence of me notary public 2nd the wit- 
liefies fubkribing, appeared L. M. mafter of the fiiip or bng, 
called the 0. of P. and with us palTed to T- Vv r . efq; one of hii 
insjeftv's jiifUces of the peace for the county of Y. and repre 7 
f^nted, That the faid L. M. as mafter of the faid fhip, had 
faiied with her in good condition, from the port of S. fpr the 
port of T. and in his pafTage on the third day of June current^ 
about the hour of three o'clock afternoon, in the latitude of 
56 degrees and 30 minutes, there arofe or happened a prodi- 
gious ftorm of wind and rain, which continued for the fpateuf 
;hrec hours. And the fhip being in great hazard, and feveral 
times near overftt, he having advifed with his mate and crew* 
concluded there was np probable way to fave their lives, or the 
^liip or cargo, but by lightening her, and throwing fome of thfc 
heavy goods over hoard. Accordingly, he and they were neceffis 
tatedtothrowover the following goods, (here the goods and their 
marks 'are particularly mentioned ) "Whereupon he in prefence 
of the mate and crew protefted at the main-mail: againft the 
•j^i nd and ftorm, and that it was the great eft hazard and ne- 
jfceflity which made him lighten the ihip, and throw the goods 
above mentioned, over board into the fea. And that therefort 
e and his crew iheuld be free of the damage and lofs there- 
through 
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through fuftainech As it could hot be imputed to any defect, 
or fault in the fhip or mariners, but only to the ftorm. And 
for verifying what he rcprefented, he adduced P. and G. two 
of the mariners on board the fhip with him t and defired the 
raid T. W* efq; to take their oaths on the fails above repre- 
feuted* And the faid T. W. efq; having folcmnly fworn and 
examined the faid wirnelTes, they deponed, that the facts a- 
bove related by their faid ihipmafter, are real and true, as they 
fliall anfwer to God. Whereupon the faid L. M. of new pro- 
tefted againft the faid ftorm, and that he and his crew ihall be 
free of the damage and lofs of the goods thrown over board* 
from the neceffity of the cafe. And thereupon he took and 
required inftrunjents under the hand of me the notary. Thcife 
fhlngs were done before I. K. and G. H. both relidenters iu 
p. vrknelTes required to the premifeS. 

Vendition, or Disposition cf a Ship. 

Know all men from me A. B. flfipmaftcr in C. and fole own- 
tx and mafter of the ihip D. bf-W. now riding at anchor irt 
the port of E. that for twenty five pounds, lawful money, now 
paid to me by F. G. merchant in K, as the price of a fifteenth 
part of the laid fhip, of which he is difc barged, I do hereby 
vertd, dijpone and convey to the faid F. G. and his heirs, or af- 
jGgnees, all and whole a juft fixteenth part, of the faid fhip, or 
brig, with a proportional part of her mails, fails, anchor^ 
boats, and other parts and pertinents ; and of all right and in- 
terest, which I now have, or may from this date claim to the 
did fhare and the pertinents thereof. I alfo afligo and convey 
to him the fixteenth part of all the freights and profits of the 
faid fhip from this date, and bind myielf, while I am mailer, to 
count for and pay the fame to him at the end of every voyzge* 
And I bind myfelf and my fueceflbrs to warrant the faid fix- 
teenth fhare of the premifes, to the i\ud F. G. and his above 
named from all facts and deeds of mine. And I confent to 
the regiftration hereof, C5V- in common form. 

Ships, though moveable goods, cannot be poinded for debt, 
they may be arretted, and brought to fale in an action before 
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the admiral court. And if a fhip, bound for a voyage, and 
under charter party, is arretted the arrcflment will be loofed 
upon caution found, or even a fimple enactment in the admi- 
ral cour: books, to anfwer the iuit on her return. 

Goods on board of thips cannot be poinded, but only arrett- 
ed. 

And as to the judicial fale of fhips, this can only be by the 
major part of the owners ; but any one of them may fue an ac- 
tion of fet before the admiral, as to his own Oiarej whereby 
he can oblige the reft to take his fhare at the price he lets it 
up at, or allow him to have thcir's at the lame price. 

By law, if a paffenger deliver goods to the matter, or mate 
of 2 fhip, or enter them into the (lap's books, the fhipmafterj 
and his employers are liable for them; and in cafe of lofs, the 
extent of the damage may be proved by the owner's oath. 

Disposition Movlaeles 

Be it knozvn to all men by this deed, that I, A, B. farmer ia 
C. for a certain fum of money paid to me by I). E. farmer in 
F. of which he is difcharged, I have fold, and do hereby Jdh 
ojftgn and dijpint to the faid D. E> and his heirs and executors, 
alt and fun dry my moveable goods and gear upon the groLad 
or poiTcffion of C, at prefent in my occupation, viz* four hor- 
fes, two carts, two ploughs, fix harrows, fix cows, fix oxen, for- 
ty iheep, ten bolls of 'oats twelve bolls of barley, four bolls of 
peafe, ten facks, two canvafies, and the pertinents of the faid 
c^m and ploughs \ alfo the fowing of my arable land for the 
cr.fuing crop, and all right and intcreft which I have or may 
claim to the premiss. With full power to him and his forefaid, 
to do every thing therein, as the abfolute proprietors of the fame* 
Providing only, that the faid D. E. pay the rent of the faid a- 
rrtble land for the laid crop, and relieve me thereof. And I 
bipd myfeif, and my fucceffors to warrant the premifes to the 
laid D. E. from my own fact and deed. I have alfo herewith 
delivered the poffeffion of the laid effects to the faid D. E. as 
his own property. Regiftration, tsfc. in common form. 

If the particulars toW and conveyed, be not enumerated ip 
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the deed, but referred to as in a feparate inventory, that in- 
ventory mud be on {tamped paper, for which a duty of half 
a crown is payable. 

The tjrm, difpofition, is applied to thofe writs which con- 
vey merchandize, corns, pienifhing, catrle, and other movea- 
ble goods; and the term, afiignation, is applied to thole which 
convey fums of money, rents, duties, and the like. 

The granter of a difpofition, is called the difponer, and the 
receiver of it, is called the difponee. The granter of an af- 
fignauon, is called, the cedent; the receiver of it, the aflignee. 

Assignation of a Bond. 

I, A* B. of C. for a fum of money, now paid to me by D. 
E. of F. of which he is difcharged, do hereby cede and qfftgn 
to him, and his fucceflbrs, the fum of two hundred pounds, 
lawful money, contained in a bond, granted by G. H. of I. to 
me dated and payable at whit fun day thereafter, alfo the 

fifth part more of penalty, and the intereft of the faid princi- 
pal ium, fince the fame was due, and in all time to come; 
likewife the bond itfeif, and all that may follow thereon. With 
full power to him and his aforefaid, to do every thing in the 
premifes as the ablblute proprietors of the fame. I alfo bind 
my (elf, and my fucceflbrs, to warrant this affignation to the 
faid D. E. and his fucceflbrs, from my own facb and deed. And 
I have herewith delivered the faid bond to him, as his own 
writing in time to come. Registration, tsV. in common form. 

This affirmation, and all aiugnations of the like fort, fhouM 
be intimated to the debtor in the bond, as has been formerly 
obferved, in order to complete the affignee's right and fecurity. 
This Ihould be done, either by a notary public, or by caufing 
the debtor fubferibe a letter, owning that he has feen the af- 
fignation, and that heholds it as duly intimated to him ; or a 
fummons given him will have the fame efFecl. For without, 
or before the intimation, the cedent might convey the fubje£t 
to another, who, if he acquired honeitly, and made the firft in- 
timation, would be preferred to the fubjeft. 

After the fame manner, may be formed an alligation to any 
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ether money* Corfider the fubject, narrate, or tell how it if 
due, and the voucher of ir, and then affign it over, either jo 
whole, or in part, as the cafe is. 

But when a bond is to be afllgned, on winch ther? has been 
diligence done ; it is better to narrate it, and what has follow- 
ed upon it, in the beginning of the deed, and" then aJHgn thf 
debt, the voucher and the diligence, in this manner. 

Assignation of a Bond and Diligence. 

Know all men from me A. 1j. of C. Whereas G. H. of L by 
his bond, dated bound himfelf and his 

fucceflbrs, to pay to mc and my fucceflbrs, the fum of two 
hundred pounds, lawful money, at whitfunday thereafter, with 
a fifth part more of penalty in cafe of failure, and the intereft 
of the principal fum, from the date of the bond till payment* 
"Which bond I caufed to be rcgiltered in the llierifF court books 
of F. and thereon raifed the iherifTs precept of poinding, ?SV. - 
In virtue of which I caufed charge the faid G. H. to make pay* 
merit to me of the fums of money contained in the faid bond* 
And I alfo caufed arreft his rents for the more fecurity. Aj 
an extract of the faid regiftered bond, with the ftierifPs preceptj 
a^id the two executions of charge and arreftment, all dated 

, more fully bear. And feeing D. E, of F. 
hath paid me a fum of money as the price, or equivalent for 
the money above and after mentioned, of which he is difebar- 
ged; therefore I do hereby cede and affign to him and his fuc- 
cefiors, the aforcuid fum of uvo hundred pounds, with the 
penalty, and the intereft of the principal fum iince the fame 
was due, and in time to come, till payment. Alfo the faid 
bond itfdf, with all the diligence already done thereon, and 
and what may hereafter follow on the fame* With full power 
to the faid D. E, and his fucceflbrs, to do every thing in the 
premifes-, as the abluhue proprietors of the fame. Which at 
Agnation I bind and oblige myielf, and rny fucceflbrs, to war- 
rant to the faid D. E. and his above named, from my own faij 
a nd deed. And I have herewith delivered to him, the foref 
if A v^:r^£t and precept, and the two executions of charge and 

arrtftnient 



Securities in Moveables. 



arrefhnent, to be k^'pt and ufecT by him, as his own writings, 
in time to come. Regiftration, &c* 

It is evident, on considering this whole deed and its parts, 
that it confifts, ift, of the name and defignation of the gran- 
ted 2nd, Of a narrative, or narration of the fubject beginning 
with the word, whereas, 3d, A fubfumption of the price paid, 
beginning with thefe words, and now feeing. 4th, Of an in- 
duction, or inference, which contains the conveyance, beginning 
with the word, therefore. 5, The warranty, 6th, The de- 
livery of the writings. 7th, Regiftration, CSV. 

In narrating the fubject, or writings, as the introduction to 
fuch deeds, we fliould learn to abridge the writings in a proper 
manner, and to mention only the efiential claufes thereof. Par- 
ticularly thofe claufes, which ferve to the form and defign of 
the deed which we are making. For fometimes one claufe is 
more particularly regarded, and fometimes another, and to be 
lefs or more fully exprefTed. 

If the affignation were to be granted by the heir or executor 
of the original creditor, his title to that debt, muft be fpecified 
in this manner. 

Know all men from me \V\ B. of C. fon and executor of the 
now deceafed A. B. of C. whereas, SsV. To which debt and 
voucher thereof, I now have right as executor dative, and 
neareft of kin of the faid A. B. conformable to the decrret and 
confirmation of the commiiTary of D. at my inftance, dated 
And feeing, in common form. 

Afiignations are fometimes made and granted by the factors 
of the creditors, but they muft have fpecial powers and war* 
rants by their factories to do this, for otherwife they cannot 
convey away their conftituents effects. In fuch cafes, the fac- 
tories may be briefly narrated. 

Aflignations are alfo fometimes made by minors, with con- 
fent of their curators, and by wives with the confent of their 
hu (bands. The minors and wives are the principal parties, 
and mentioned as fuch through the deed the curators and 
hufbands only confent. But they all fign the deed. A minor 
alfo becomes beund, and the curators join him in the obligati- 
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on, to ratify the deed when he is twenty £ne years old. And 
a wife becomes bound to ratify the deed upon oath, in the ab- 
fence of her hufband. But the hufband ought not to join in 
this, becaufe it has the appearance of compulfion, and (he 
ought to be free in the matter. 

From the above examples, an aflignation of any fubjeft may 
be readily formed. But if the aftignee is to convey his right 
to another perform the deed for this is called, a tranflation* 
The following is an example. 

Translation of a Bond and Assignation* 

Know all men from me D. E. of F. aflignee after fpecified 
Whereas, (here narrate the bond as in the aflignation; and 
alfo narrate the aflignation itfelf, in common form) And feeing 
feY. therefore I do hereby fell, affign, and transfer to him, 
and his fucceflbrs, the faid principal fum of two hundred pounds, 
and the liquidate penalty, EsV. alfo the bond, t?fc, and the 
aflignation thereof in my favour. With power to the faid* 
t5c which tranflation, I bind myfelf and my fucceflbrs to war- 
rant from my own faft and deed. And I have herewith de- 
livered, E5V. Registration for prefervation and execution. 

So that there is very little difference between the ftyleof an 
aflignation, and a tranflation. In the former, it is faid, I cede 
and ajjign* Or, in more words, J make and conjlhute the faid 
D. E. and his heirs and affignees, my lawful ceflionaries and 
afllgnees, in and to the fum. In a tranflation, you fay, Ifdl f 
njftgn and transfer. Or, in more words, I have fold, afligned, 
transferred and diiponed, and I do hereby fell, affign, transfer 
and difpone. 

Every conveyance of the fubject after this, is called a tranf- 
lation. 

Sometimes the aflignee reftores the right to the cedent, ei- 
ther becaufe he has held it in truft for him, or becaufe the ce- 
dent haspaid him for it* And this conveyance is called, a re- 
traccffiim. The following is an example. 
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A Retrocession. 

Know all men from me D. E. of F* affignee aftermentioned, 
Whereas G. II. of I. by his bond dated , bound him- 

felf and his fucceffbrs, to pay to A. B, of C. and his iiiecefibrs, 
the fum of two hundred pounds, lawful money, at whitfunday 
thereafter, with a fifth part more of penalty, in cafe of failure* 
and the intereft of the principal fum, from the date of the bond 
till payment. Which bond was regiftered in the IheritF court 
books of F. and the fheriff's precept of poinding and arreitment 
railed thereon. In virtue of which, the laid G. H. was char- 
ged to make payment, and his rents were arretted for more fe- 
curity all upon the day of 

To which bond, fums therein, and diligence thereon, Ihave 
right from the faid A. B. by his affignation thereof to me, da- 
ted . And I have as yet done nothing more for pay- 
ment, nor have received any of the money affigned. I have 
only intimated the affignation to the debtor. And feeing the 
faidC. B. hath paid me a fum of money for granting him this 
conveyance j of which he is difcharged \ tkertfore I do hereby 
alllgn and convey to him, and repone and retrocefs him in his 
former right and place, as to the faid two hundred pounds, the 
liquidate penalty, and the intereft of the principal fum ; and 
as to the faid bond, and diligence thereon, and all that may fol- 
low upon the fame* With full power to the faid A. B. and 
Jiis iucceiTors, to do every thing in the premifes, as theabfolute 
proprietors thereof. Then follows the claufe of warranty, de- 
livery of the writings, regiftration, ty<r. 

If the affignee had not intimated the affignation, nor done 
any other thing on it, the deed might have been deftroyed, 
and the writings affigned, juft delivered back to the cedent, 
without any deed of retroceflion, 

Back-Bond by the Assignee to the Cedent, 

Know all men from me D. E, of F, Whereas A* B. of C. 
by his affignation dated the day of current, ce- 

ded and afiigned to me and my fucceflbrs, the fum of two hund- 
red pounds, lawful money, contained in a bond granted by G* 
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H. of I. to him, dated and payable at whitfunday 

thereafter, alfo the fifth part more of penalty, and the mterdi 
of the principal fum till payment j likewife the bond itfelf, and 
all that may follow thereon. As the faid aflignation more ful- 
ly bears. And feting this affignation was granted to me only 
in truft, for the behoof and convenience of the faid A. B. 
himfelf, and his fucceffbrs, without my paying any money for 
it, or having the hope of any advantage by it ; therefore I 
bind and oblige rnyfelf, and my fuccelfors, to denude me or 
them of the faid debt, and the ground thereof, and of what 
may follow on the fame, to and in favour of the faid A. B. hin> 
felf or his fucceffbrs, whenever the end is accomplished for 
which the truft is granted. And I now as then, and then as 
now reftore him to his right and place of the premifes, and 
convey to him the faid debt and bond, and all that may fol- 
low thereon. And I warrant this from my own fact and deed, 
but providing that all writings to be expeded in this matter and 
all charges to be difburfed by me, be at the expenfe of the 
faid A* B. and his forefaid. Claufe of regifrration for prefer- 
vation, and horning on the warrandice as afferes. 

From this example may be formed a back-bond in any truft, 
or matter whatever. 

t)f Receipts, and Discharges. 

Receipts and difcharges, for goods, or the like, pay no duty 
to the king 5 thofe for money only pay. And this duty is two 
pence for fums of two pounds, up to twenty pounds \ then it is 
four pence. Receipts in full of all demands pay four pence, 

Excepting receipts for feamen and foldicrs' wages and peij- 
fions- 

Receipt for Payment cf Interest, 

Edinburgh, June 10, 1786. Received from A. B. of C.tcn 
pounds, lawful money, as the interefl: of two hundred pounds 
for a year preceding whitfunday laft, due by his bond to me, 
dated the fifteenth day of May laft year, of which he is dif- 
charged by E. 
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Receipt fir Rent, 
Edinburgh, June 15* 1786- Received from A- B. my te- 
nant in C. twenty pounds, lawful money, and the receipts of 
merchant in F, for fifty bolls of his farm meal and bear 
of laft year's crop, the money being due at whitfund^y laft for 
that crop, and therefore I difcharge him of the rent for that 
year and crop, with all preceding^. F, G. 

* Receipt for Feu Duty. 

Edinburgh, June 15, 1786- Received from A. B. of C. my 
vaffal, five pounds, lawful money, and twelve cocks and hens, 
as the feu duty payable by him to me for the year preceding 
whitfunday laft, of which, with all preceedings, he is hereby 
difcharged. H. I. 

Receipts, or payments marked on a bill or bond, pay no 
duty, and the debtors may either get this done, or take fepa* 
rate receipts, or both, by referring the one to the other. 

DtSCHARGES. 

When a bond is not regiftered, or diligence done on it, and 
it is paid, it may be retired limply, and deftroyed, without 
more ado ; or it may be difcharged on the back of it, thus. 

Edinburgh, June i£, 1786. I the creditor of the within 
bond, have received payment of it, and therefore I difcharge 
the money and the bond. D. E, 

But if the bond has been regiftered, and diligence done, the 
difcharge thereof muft be on ftamped p^per fur fucu deeds, and 
in full form as follows ; 

Discharge of a Registered Bond and Diligence. 

Know ail men from me A. B. of C, Whereas D. E. of F. 
by his bond to me of date the day of one 

thoufand feven hundred and eighty four, became bound to pay 
me two hundred pounds, lawful money, at the term of whit- 
funday thereafter, with a fifth part more of penalty, in cafe of 
failure, and the intereft of the principal funi from the date of 
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the bond till payment. Which bond was regiftcred in the books 
of council and fefilan, on the day of hft, for noil, 

payment, and letters |of horning raifed thereon, of that date. 
In virtue of which he was charged to pay, and the homing 
denounced and regiftsred. Upon which I raifed letters of cap- 
tion dated and iigneted the day of laft. As 
the faid bond, horning, and caption more fully bear. And fteitig 
the did D. E- hath paid to me the faid principal furn, and the in* 
tereft thereof, and as much of the penalty as pays the necefary 
expence of diligence, with all which I am fatisfied. Tierefbi't I 
hereby exoner and abfolutely difcharge him, and his fucceiTors, 
of all the faid money, and bond and diligence thereon, now and 
for ever. And I bind myfelf and my fuccefibrs, to warrant this 
difcharge to him and his aforefaid, at all hands, and in every e- 
vent, I alfo herewith deliver to him the extract of thefaitf 
bond, with the letters of horning and caption thereon, as his 
own writings in time to come. And I content that he be re- 
laxed from the horn, if need be, and relieved thereof- Regi* 
ftration for prefervarion, and execution on the warranty, cjfa 

It is faid, that on producing this difcharge at the regiftry, 
within fix months after the date: of the extract, the principal 
bond may be got up, on returning the extract, paying a gra- 
tuity to the fervant, and giving a receipt. 

It will occur, that a difcharge may be granted by the credi- 
tor's factor, if he hath power and authority to do fo ; and ac- 
cordingly he will be defigned in the proper relation in which 
he ftands. And fo muft an heir, or executor, or an aflignce. 

And if the original debtor be dead, his fucceflbr, and the 
relation he ftamls into him, niuft alfo be properly fet down. 

For inftance, the original creditor was, A- B, of C. who is 
dead. His executor is to grant the difcharge. He would be 
mentioned thus. 

Know all men from me D, B* merchant in E, fon and exfr- 
cutor dative of A. B. of C. now deceafed j and to proceed to 
narrate the writings or ground of debt- Then add, in and to 
all which I have right, as executor dative and nearefl: of kin of 
the faid A. B. decerned and confirmed by the commuTary ofj 
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D. conformable to his decreet and confirmation dated the 

day of laft. And feting teV. Therefore, f«rV. And 

I have delivered, £?V. and bind myfelf and my fueceflbrs to 
make the faid decree and confirmation forthcoming to the faid 
when he ihall have occahon for the fame; in regard 
it contains other fubj^cls, and I can not give it up at prefent- 
Difcharges of money due to pupils, are granted by their tu- 
tors for them, and the money due to minors, is difcharged by 
themfclves, with corifem of their curators j of all whom it 
muft be noticed, how many nuke a quorum, and can ac~t va- 
lidly. 

In difcharges of money due to a married woman, tho* in ge- 
neral the huiband is the legal affignee by the marriage, to all 
her moveables, and might validly grant the difcharge alone; 
yet for ordinary, fhe is confidered as the proper perfon or 
creditor, and grants the difcharge, as fhe docs every deed be- 
longing to what property comes by her, with confent of her huf- 
band, and the deed fpecifies them in that manner. Only, fhe 
becomes bound to ratify the deed on oath, in her hufband's ab- 
fence, and fhe ratifys it accordingly, if it be required. For 
fuch a ratification is not abfolutely necefTary, as was noticed in 
the other part of this ehay. 

Difcharges of legacies (excepting thofe to wives children, 
and grand children) muft now be written on ftamped paper, 
paying a duty to government, according to the amount of the 
fum, which fhould be noticed at the time. 

Discharge cf a Lrgact. 

Know all men from me A, B. merchant in C. whereas D. 

E. farmer in F- now deceafed, by his teftament of date the 

and rcgiftered in the flieriff court books of B. the 
laft, gave and bequeathed to me the fum of fifty pounds 
lawful money, to be paid by G. H. merchant in I. his executor 
at the fir ft whitfunday after his death. And feeing the faid G. 
H, hath paid to me the forelaid fum, with which I am fatisfied 
Therefor? I hereby exoner, and abfolutely difcharge the faid 
G. H. and hi* fuctefforsj and all other reprefentatives of the 
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fald D. E. of the aforefaid fum of fifty pounds, and of the laid 
teftament, aifoof all that has followed, or may follow thereon, 
now and for ever- And I bind and oblige myfelf and my fuc- 
ceffors to warrant this difcharge to the faid G. H. and his a- 
bove named, at all hands, and in every event. Regiftratinn 
for prefervation, and execution on the warrandice, in common 
form. 

Discharge by a Son to his Father, of his Bairns pan 

of Gear. 

Kno<w all men from me A. B. merchant in C. whereas D. 
B. merchant in F. my father, by his contraft of marriage with 
G, H. my mother, dated , provided and fecured to 

the children of their marriage the fum of lawful mo- 

ney, to be divided among them, as the faid D. B. fliould ap- 
point, and payable when they fliould be married, or be twenty 
one years old, with intereft thereafter till payment. As the 
contradt more fully bears. And feeing the faid D. B. hath paid 
to me the fum of five hundred pounds, lawful money, as my 
appointed fliare of the faid provided money, and this in full 
of that and of every other claim, with which I am fatisfiedj 
Therefore I hereby exoner, and abfolutely difcharge the faid D* 
B. my father, and his fucceflbrs, of the money now received, 
and of the faid contract of marriage, and all that has followed, 
or may follow thereon. And alfo, of all bairns part of gear; 
and or her claims whatfoever that are now or may be competent 
to me by the death of my faid father, or of my mother \ with 
all a&ion and execution which I may have for the fame, no* 
and for ever. And I bind and oblige myfelf and my fuccerTors 
to warrant this difcharge to my father, at all hands. Regit 
tration, 

More examples of this fort are fcarce neceflary. If one 
were to difcharge another of his intromiffion, or intermeddling 
with money or efiefts, he needs only to narrate the fa£t fuch 
as it is, and then the payment or fatisf^ion which is given; 
and then difcharge the whole. t 
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Discharge hy a Major to his Tutor and Curators. 

Know ail men from mc A» B. of C. fon of the now deceased 
D. B. of C- Whereas the faid D. B. by his deed, of dace 
, and regiftered in the flier iff court books of E» 

nominated and appointed F. G, H. I. and K. L. merchants 
in M. to be tutors and curators to me during my pupilarity and 
minority; and the major part, and the furviver of them, to 
be a quorum, for doing my bufinefs. And with this quality, 
that they ihould not be liable for omiffions, or for one another, 
but only each for hixnfelf, and his own intermeddling. Alfo 
that though they accepted of the tutory, they might decline 
the curatory. As the nomin ation itfelf more fully bears. And 
whereas they did accept of both the faid offices, and continued 
to manage ail my affairs in a diligent and faithful manner du- 
ring my nonage* And feeing they have now held jufk count 
and reckoning with me on all their intcomiffions and difburfe- 
ments, and have paid to me the balance of money in their 
hands, conformable to the accounts of the whole flated ard 
figned by us in two duplicates; and they have alfo delivered 
up to me the vouchers of thofe accounts, and likewiie all other 
writings of my eftate, which they had in their cuftody. With 
all which I am farisfied. And I being now part twenty one 
years of age, therefore I have exonered and difcharged, and du 
hereby exoner, acquit, and absolutely difcharge my faid tutors 
and curators, jointly and feveraily, and their fucceffors, and 
all others employed by them in my affairs, not only of the mc* 
ney now received by me, but alfo of all their intromiilions 
with my means and eftate, from the beginning of their manage- 
ment to the end thereof. Difpenling with the generality of 
this, and holding the fame to be every way fufHcient to my 
£iid tutors and curators, now and for ever. And I bind and 
oblige myfeif and my fucceffors to warrant and maintain this 
difcharge to the faid F. G. H. I. and K. L. and their fucceffors j 
at all hands, and in every event. Registration, £rV. 

It would be proper to put fuch a difcharge into the regffter^ 
and indeed difcharges of all kinds, efpecially thofe of homings, 
inhibitions and other matters which are on record. Hereby 

X the 
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the debt is met with the credit, or the burden with the relief 
before the public eye. 

Discharges by conftituents to their faclors, may be eafily 
formed from the above example. And di I charges of depend-* 
ing procefFes, of bonds of interdiction, and nil other matters, 
proceed upon the clear narration of the fact, whatever it is. 
So that we fhould in every cafe think of the faft, and of the 
writings that have taken pi ice, and are to be difcharged and 
delivered up, and then we will not err. Only, a difchargeof 
an interdiction cannot be granted or valid, unlefs the interdic- 
tion was by a voluntary bond j for if it were judicial, or put 
on by the authority tf a court, it cannot be removed, but hj 
2 procefs and decree of declarator, finding that the per ion is 
lit for managing his own aifairs. 

Discharge and Aissgnatjon of a Debt. 

Know all men from me A. B. merchant in C- Whereas D. 
E. and F- G. Merchants in H« by their bond, dated 

and rcgiftered in the fherifF court books of L. > bound 

and obliged them, jointly and feverally, and their heirs, to 
pay to me, or my aflignees, the fum of five hundred pounds, 
lawful money \ and this at whitfunday thereafter, with a fifth 
part more of penalty in cafe of failure, and the legal intereftof 
the principal fum, from the date of the bond till payment. And 
whereas I raifed hcrning on the faid -bond, dated and fignaed 
, and charged both the faid perLns to make payment, 
which they not having done, I brought a caption on the horn* 
ing dated and figneted . As the laid bond, horning and 

caption more fully bear. And ftclng the laid D. E. hath made 
payment to me of the forefaid principal fum, and the bygone in- 
tere ft thereof, with the neceflary expence of d ligence, which! 
have difburfed in order to recover payment with which I am fa- 
tisfi^d, therefore^ I not only hereby exoner, and abfolutely dif- 
eharge the faid D. E. and his fucceffors of the money now re- 
ceived, and of the faid bond and diligence for ever, and I war- 
rant this difcharge at all hands-, but for the faid D. Es relict 
and at his recjucir, I cede and aftign to him, and his fuccet 
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fors, the forefaid principal fum, and the intertft thereof with 
as much of the penalty as trill pay the neceffary expence alrea- 
dy diibvirfed, or to be uilburied in operating payment AHb 
the laid bond itfejf, with the horning and caption thereon, 
and nil that has followed or may follow upon the lame. With 
power to him to do every thing for his own relief in the pre- 
mifes, which I might have done before granting this deed. 
And I bind myfelf and my fuceeflbrsj to warrant this affifenati- 
ontothe faid D. E. and his above named, from my own fact 
and deed* And I have herewith delivered to him the extract 
of the laid bond, with the horning and caption thereon, to 
be kept and uied by him, as his own evidences in time to 
come. Regiftration, CSV. in common form. 

Discharge of a Bill which is Lost, ami a Bond fior 

the fame. 

Know all men from me A. B. of C* whereas D. E. merchant 
in F, granted me his bill for one hundred pounds, lawful mo- 
ney, dated and payable , Which bill I loir 
with other writings in my pocket book., fome days ago. And 
ftting the faid D, E. hath paid 1 the l&id principal fum, and 
the intereft thereof fince it was due, with -which I am fatisfied, 
Therefore I exoner and difchargc him, and his fucceflbrs of the 
faid one hundred pounds, and 1 die inteneft thereof, and of the 
faid bill itfelf, with ail that has followed, or may follow there- 
on, now and for ever. And I bind myfelf and my fucceflbrs, 
to warrant and maintain this difchargc to the laid D, E, and 
his fucceflbrs at all hands, and in every event, I further bind 
and oblige mvfelf and my forefaid, that the faid bill fhall never 
appear or be ufed again it him or his fucceflbrs, but that he 
and they fhall be entirely free and f*fe from it ; and if ever it 
be found, the fame fhall be delivered up to them, without 
any trouble or ex pence, and without any objection *, under the 
penalty of twenty pounds, lawful money, to be paid by me or 
my forefaid to the faid D. E. or his above named, over and 
befide performance. Registration, for prefer valion, and for 
horning on fix. days charge* 

X 2 Jf 
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If a cautioner is to join in this deed, he fhould be properly 
mentioned at the beginning of the bond, in this manner, I 
as principal, and L* M. merchant in P, as cautioner for me, 
bind and oblige ourfelvcs jointly and lever ally, and our fuccef* 
fors, 6ft, 

On Missive Letters, 

People have frequent occafion to make ufe of miflivc tctteri 
to one another, but they are of no validity in matters of im* 
portance, when either of the parties chafes to draw backj un- 
iefs the fubjccl: be, ill, a mercantile affair; or md, the letters be 
v/ritten with the grantcr's own hand, or 3d, when a part of the 
price is paid at the granting of the letters, and thereby things 
are not entire. We may reckon it a matter of importance, 
when the fubjecTr. exceeds £ §. o\ 8. 

There is no neceffity for being nice in the form of letters on 
real bufmefs, we fliould come to the point, and ufe as few 
word* as we can, in confidence with perfpicuity, and the effeft 
we intend. An example or two will fuflice. 

Mr A- B. Edinburgh, June 23, 1786. 

I hereby offer to fell you five hundred bolls of oatmeal, 
and five hundred bolls of barley, of this year's crop, and of the 
growth uf my etute of L. and marketable quality. And this 
At the price which flu' I be current in this country at the firft 
day of February next ; cd to deliver the whole to you or or- 
der, a; the harbour of 1 ^ih, on demand in the two laft weeks 
of January next, with./'it any objection. The price to be fix- 
ed by any neutral man we fhall name, if we do not a^ree Our- 
JViVls. if you accept of this, pleafe to fig ni fy fo by a letter to 
me, and to pay me five pounds in part of the price which I 
Byjfl acknowledge in a proper receipt* I am, 

S I R, 

your mod humble fervant, 
D.P- 

To i\Ir A. B. merchant 
iit Leith. 

Mr 



} 
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Mr D. F- Edinburgh, June 23, 1786. 

I have your letter, offering to fell me five hundred 
bolls oatmeal, and five hundred bolls barley, of the growth 
and quality, and at the price and delivery, therein mentioned, 
and defiring my anfwer, with five pounds in part of the price, 
if I accept. Now, I do accept your offer, and become bound 
accordingly. And I am, 

S I R, 

your moil humble fervant, 
A. 13. 

To D. F. of? 
L. 1% 5 

Edinburgh, June 23. 1686. Received, fon ftamped paper) 
from Mr A. B. merchant in Lieth, five pounds ltcrling in part 
of the price of five hundred bolls oatmeal and five hundred 
bolls barley, for which we have made bargain by reciprocal 
mifilves of this date. D. F. 

In like manner, we may form miflives upon any other fub- 
ject of fale ; noticing the addrefs to the perfon, with whom 
we bargain, and the fubject of it, with the circumftances, or 
terms of the bargain. 

We mould endeavour to have, on all fubje£H of bu Griefs, 
fuuh a method as is fafe and fecure from error; and alio plain 
and eafy. It mould be diitinft, without perplexing mixtures 
of things which ought to be kept feparate. It fhould be full, 
fo that nothing may be wanting, that is neceffary or proper ; 
but then, it mould be fhort, without fu peiflulty, or redundan- 
cy- And it ought to be proper to the fu bjeft in hand, and 
as much in the order of nature, in every thing, as mny be. 
, We would likewife do well, to attend to the principal dr- 
curaftances of an aftion, or thing, in the bufinefs we are a- 
bout. They are not many in number, but are reduced to 
to thefe feven. Who, What, Where, With what afliitances, 
Why, How, When. Who t denotes the quality, ftarc, age, 
6*fV. of the perfon. What) the kind and fort, the greknefss, 
fiaaUnefs, multitude, fewnefs, of the thing. Wheri % the 

place. 
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place. With wh&t ajfijlances^ the mftrumr nt«, means, &ff. Whj^ 
on what account, with what view, Hcw y the quality of the 
achon, or the intention or rrmhTnefs, defignedntfs, c a fixity, 
fecrtcy, or openefs. Whtn y the time, as on the Sabbath day, 
a holy day, the hour of prayer, feV* And thefe circumftanccl 
fliould be con^.Icrcci in ail cur attain, both civil and criminal. 

O,*; Letters J Attorney to England, or ike Plan- 
tations in America. 
We fcsru times have occafion to fend powers, or letters of 
2 -oriK-y to Enghnd, and America, to recover our dairns, and 
it is occeflary to do this in pro[>er form, in order to make them 
valid , and have the effe£l we intend. When we hud fuch to 
England, it is not in general ufc, to get the feal of the head 
bGrough of the county added to the appendages. Nor is it u- 
fual to write the affidavits cn ft.nnped paper, becaufe we do 
not ufe fuch paper for thole things. But when the letter 
of attorney is going out of Great Britain or to America, we 
commonly add the feal of th* head borough of the county 
where the principal party refidts, and we take the affidavits 
before the piovoft of Uiat borough, who caufes the leal to be 
nf!" ;rd. And whether the letter of attorney be going to Eng- 
land, or eite^'herc, the party makes o*ith upon his daim> or 
the debt owing hiui, and tranfmits the affidavit of this with 
the reft. 

It is proper to know, that in any fmt in any court of law 
or ee/rky in the plantations, for any debt or account, whereia 
any prrfbn refiding in Great Britain flialt be a party, it (hall 
be lawful for the plaintiff or defendant, and for any witnefs, 
to be examined, to prove any matter by affidavit, or folemn 
affirmation, before any mayor, or chief magiftrate of the city, 
or town in Great Britain, where or near which the perfon 
(hall reGde, r»nd certify it u;ider the common feal of fuch 
city or town, or fe*l of the office of fuch mayor or chitf ma- : 
gifcrate j and every affidavit or affirmation lo made and certi- 
fied^ ihall be of the fame force as li tbe ptrfons had appeared* 

anal 
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and tVorn, or affirmed viva we in open court, or upon a com- 
j&iftxom 5 Geo* II. 7- 

The houfes, lands, negroes, and other real eftares firtinte 
within any of the laid plantations belonging to any perfon in- 
debted, fliall be liable to all juft debts and demands, and UrM 
be alTets, in like manner as real eftates, by the law of England, 
are liable to the fatisfa&Jon of debts due by bond, ami : e 
fubject to the like remedies with perianal eftates, in any court 
of law or equity in the plantations. 5 Geo. II, 7. 

Letter of Attorney. 

Know nil men from me A. B. of C- merchant, that for divers 
good caufes, and conCderations me hereunto movelng, I -e 
made and appointed, and by theie preieriti, 1 do make, au- 
thorize and appoint D. E. of F* gentleman, my true and law- 
ful atrorney \ fur me, and in my name, and to my ufe to de- 
mand, fuc tor, recover and receive, of and from P. C>_ of R, 
broker, and all others concerned, all fucb fum and iums of 
money, debts and duties what foe ver, which now are due snd 
owing unto me by the faid P. Q^or others, conformable to an 
account of the raid P. Q^to me, figned and fworn to by me 
of this date, and herewith fent. And to have, nCb and take « 
all lawful ways and means, in my name, and otlierwife, for 
recovery of all and fundry the prcmifes, by attachment, arreft, 
diftrefs, or otherwise; and to agree and compound for the 
famCj and acquittances, or other difcharges for the fame, for 
me and in my name, to make, feal, and deliver; and to do all 
other lawful z£i$ and things whatfoever concerning the pre mi- 
fes, as fully in every refpect, as I rayfeif might or could do, tf 
I were perionally prefects Alio attorneys, one or more imder 
him, for the purpofes aforefjid, to make, and at his pleafure 
to revoke. Hereby ratifying and allowing all and whatfeever 
my laid attorney Hull, in my name, lawfully do, or caufe to 
be done in and ahemt the premifes, by virtue of tbefe prcftnrs- 
In witness whereof, I, the faid A. ft. have hereunto let my 
hatvd and feal tac tenth day of June, in the year of on*- Lord 
one thouCuidj Xevea hundred,, and cighry lix, and of the reigo, 
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of our fovcrcign George the third, by the grace of God, king 
of Gr.nt Britain, France and Ireland, the twenty fifth year. 

Signed, Sealed, and delivered^ A. B. 
after being firft duly ftamp-> 

ed, in ihe pretence of j 4 * 

R. S. 

% w. *** 



Affidavit cf a Witness on this Letter of Attor- 
ney, iv ben it is going only to England, 

At S. the head borough of the county of S. in Scotland, the 
tenth day of June, one thoufand, {even hundred, and eighty 
fix. In pre fence of L K. efquire, proveft or mayor of the faid 
borough, appeared R. S. of P. in the county of S. merchant, and 
being folemtily fworn in the ufual manner of Scotland, and in- 
terrogated, maketh oath and faith, that he was prefent, and did 
fee A. 13* of C- merchant, fign, feal, and as his act and deed 
deliver, the deed poll hereunto annexed, bearing date this day> 
and purporting to be a letter of attorney from the faid A. B. 
to D. E. of F. gentleman. And this deponent faith, that he 
did fubferibe his name at the end of the faid deed, as a wit- 
nefs to the execution thereof by the faid A. B \ and that L W. 
the other witnefs, did alfo fubferibe bis name in this deponent's 
prefence, as the other witnefs to the execution of the faid deed* 
And this deponent faith, that the names A, B, R. S. and T. 
W. fo fubferrbed to the faid deed, are of the proper handwri- 
ting of the faid A. B, R. S. and T. W. rcfpcftively. R. S. 

Sworn at S. aforefaid before me I. K. Provoft* 

Affidavit of the Crtditor and Granter of the Let- 
ter Attorney cm his account* 

1775. Mr P. Q^of R, Broker Dr 

Nov. 1 1. To A. B. 

To the amount of the fale of my flock in the Eaft India Co. 
per your account two £.250. To the hitereft thereof till 
payment. A. B- 

At S* the head borough of the county of S. in Scotland, 

the 
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the tenth day of June, one thoufand, feven hundred, and eigh- 
ty fix. In prefence of L K, efq ; provoft or mayor of tlie laid 
borough, appeared A. B. of C. merchant, and being folemn- 
ly fworn arid interrogated, maketh oath and faith, that the ac- 
count prefixed, amounting to two hundred and fifty pounds 
fterling of principal, and the lawful iotereft thereof, is a juft and 
true debt owing by the laid P. Q^of R. broker, to this depo~ 
nent, and that is wholly refting to him and no part thereof paid. 
Alio, that this deponent hath no other fecurity for the fame, 
but the faid account in his books, and what letters of correi- 
pondence relate thereto, from faid P. Q^to him, A. B. 

Sworn before me I. K. Provoft. 

Affidavit of a Witness to the Foregoing Account. 

At L head borough of the county of S. in Scotland, the 
tenth day of June, one thoufand, feven hundred, and eighty 
fix. In prefence of L K. efqj provoft, or mayor of the faid 
borough, appeared L* M. clerk, or book-keeper to A. B. of C. 
merchant, and being folemnty I worn and interrogated, he ma- 
keth oath, and faith, that the account hereunto annexed, "finn- 
ed and fworn to of this date by the laid A. B. as due to him 
by P. Q^of R. broker, is a juft and true debt, to the amount 
therein Hated, as this deponent has the utmoft r^afon to know 
and believe, and that there is no part thereof paid to the faid 
A. B. nor has he any other fecurity for the fame, to the belt 
of this deponent's knowledge and belief, but the faid account 
in his books, and" what letters of correfpondence relate thereto, 
from the faid P. Q^to the faid A. B. L. M« 

Sworn before me I. Km 

Certificate of /^Provost or Mayor on tie Forego- 
ing Affidavits. 

To all to iv horn this prjfent fhall come, I, L K, efqj pro- 
voft or mayor of the borough of S, do hereby certify, that on 
this day perfonally appeared before me R. S. of P, A. B. of 
C. merchant, and L. M. his clerk or book-keeper, the depo- 
nents named respectively in the three affidavit* hereunto annex- 

t t ed, 
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ed, all they being perfons well known, and worthy of good 
credit, and by folemn oath which they feverally took before 
me, did foleninly and fincerely declare, teftify and depofe to be 
true, the feveral matters and things mentioned in their faid 
refpeftivfc affidavits. In faith and teftimony whereof, I have 
cau fed the letter of uttorncy mentioned in the affidavit of the 
faid R* S- of P. to be here unto annexed, and I fubferibe this 
at 'the place and on the date above mentioned, 

I. K* Provoft 

Cut if the matter is going out of Britain, to America, the 
form of the certificate is as follows, 

To all to whom this prefent fhall come, I, I. K. efq \ provoft 
or mayor of the borough of S. inpurfuance of an z(X of parli- 
ament made and paffied in the fifth year of the reign of His late 
Majefty King George II. intitled, an aft for the more eafy re- 
covery of debts in his majefty's plantations and colonies in A- 
merica, do hereby certify, that on this day perfonally appeared 
before me R. S. of P, A. B. of C. merchant, and L. M, his 
clerk or book-keeper, the deponents named refpectively in the 
three affidavits hereunto annexed, all they being perfons well 
known, and worthy of good credit, and by folemn oath which 
they feverally took before me, did folemnly and ilnccreiy de- 
clare, teftify and depofe to be true, the 'feveral matters and 
things mentioned in their faid reflective affidavits* 

In faith and teftJmony 
whereof, I the faid provoft or 
4^^^ mayor, have caufed the leal 

of the faid borough of S. to 
the * be hereunto put and afli\ed> 

* ♦ and the letter of attorney, 

♦ seal of the * mentioned and referred to in 
4 borough, * and by the affidavit of R. tt. 

* of P. to be hereunto alio an- 

**** nexed, at the place and on 

the date above mentioned. 

I. K. ProvoflL 
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On Personal Execution, or Imprisonment Jjy Debt. 

"^"TfTHEN debtors in a royal borough do not pay, and they 
VV are under diligence from the magiftrates, they may 
be imprifoned on the acts or precepts of warding, railed oil 
the decrees of the court ; but if a debtor fhut himfclf up a- 
gainft the execution of the diligence, the creditor muft repre- 
fent this in a petition to the count, on which he gets a fum- 
mary warrant to break open doors, and take the debtor. Or 
if a caption is out againlt the debtor, from the court of fef- 
fion, this contains a warrant to feize him by breaking open. 
d6ors at once, and taking him. In either of thefe cafes, the 
debtor is put into prifon to compel payment. But if he be not 
able to pay, he either applies for the benefit of the act of grace, 
as it is called ; or he brings an action before the court of feffi- 
on, called, an action of ajjto honorum (for we muft fpeak La- 
tin), or a furrender of effects. The act of grace is directed a- 
gainft the creditor who imprifons, or thofe who arreft the debt- 
or in prifon only, for the fake of the borough, as well as the 
debtor. The cejfto honor urn^ is directed againlt all the creditors 
who are called into the procefs, and has the effect to procure 
the debtor's perfonal liberty againft all the debts preceding the 
procefs. Which is by far the beft of the two ways for the 
debtor. 

On the Act of Grace. 

When the debtor intends to take the benefit of the aft of 
grace, he gives in a fljort petition to the magiftrates, flaring 
his cafe, and craving the benefit of the aft in this manner, 
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Unto the magiftrates of D. 
The petition of A. B. weaver in D- 
Humbly fhowetb, 

That he is imprifoned in the tolbooth of D. at the in- 
stance of E. F. merchant in G. on your honours precept of 
warding for non-payment of r}ve pounds, and a fifth part more 
of expences. 

That the petitioner is become fo poor as he cannot aliment, 
himfelf in prifon, and he is willing to make oaih on it* 

May it therefore pleafe your honours to grant him the be- 
nefit of the act of parliament in the year 1696, c. 32, a? 
nent the alimenting of poor prifoners. And your petiti- 
oner fhall ever pray. A. B, 

D. June 20, 1786- 

D. June 20, 1786. In prefence 
of Bailie L M. ' 
The petitioner A- B. being folcmnly fworn, and interrogated, 
depones that he has not wherewith to aliment himfelf in pri- 
fon, and this is truth as he iLall a/ifwer to God. A. B\ 

L. ML 

The bailie having conndered the foregoing petition 2nd de*: 
pofition, modifys to the petitioner an aliment of fixpence fter- 
ling each day, to be paid him by the incarcerating creditor, aiul 
appoints intimation of this, to be made to him, with requifi? , 
tion to provide and give fecurity for the faid aliment to the^pri** 
foner, or confent to his liberation, within ten days thereafter, 
other wife he will be fet at liberty, in terms of the itatute men- 
tioned in his petition. L. M* 

The clerk's dues of this being paid, he fometimes gives the 
prifoner the principal warrant, and fometimes an extract of it* 
But which ever of ihe two it is, the prifoner caufes an inrima?i 
tipn of the matter to be made to the creditor, cither by a pub- 
lic notary, or by any other perfon, who reads over the fame 
to the creditor perfonally, or at his dwelling houfe, and leaved* 
a copy of it, before two witnefles. And of this the perfori 
fi^ns a certificate along with the witness, and returns the war- 
rant aad certificate. If the creditor do not lodge the alimenj* 

within 
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within ten days after the intimation, the jailor figns a certifi- 
cate that it is not lodged, and thereon the bailies grant war- 
rant for fetting the prifoner at liberty immediately. 

The law does not require the prifoner to intimate this mat- 
ter, firft or laft, to his other creditors, nor to grant any dif- 
pofition of his effects to the incarcerator, or the reft, and it is 
not the bufinefs of the royal borough to make the matter har- 
der again ft fuch prifoners, than the law has made it. 

If another creditor afterward arreft the poor prifoner, he 
mult alfo either pay the aliment, without any new intimation to 
him, or the prifoner will be fet at liberty. But a queftion occurs 
concerning the payment of the aliment in fuch cafes. Com- 
mon practice makes it not to begin, or be payable till the lapfc 
of ten days after the intimation to the creditor, which is not 
tfye obvious, or exclufive fenfe of the ftatute, and it is giving 
the interpretation in a hard manner, againil poor prifoners. 
The aliment however appears to be due and begin on the day 
in which it is modified, and to be running on all the ten or 
more days from that time. So that when the ten days are ex- 
pired, the creditor ought to lodge the whole aliment, for eve- 
ry day, from the time it was fixed ; otherwife, the prifoner 
fliould be fet at liberty. The ten days feem to be allowed on- 
ly for the creditor's deliberation, whether he is to maintain the 
prifoner or not, and not to begin the aliment itfelf but only 
the payment of it, at the end of them. 

After 3 prifoner is fet at liberty on this act of grace, he may 
be again committed on the fame diligence, and for the fame 
debjt; but the creditor muft initantiy lodge the former ap- 
pointed aliment. 

The benefit of this aft is not given to prifoners for criminal 
caufesj they muft remain till they be liberated in due courfe 
of law- Here is a copy of the aft, 

Act Ascent the Aliment of Poor Prisoners in the 
year 1696, called, the Act 5/' Grace. 

Our fovereign Lord confidering, that generally the Burghs 
of this kingdom, havers of prifoners, are troubled and over- 
charged 
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charged with prifoners thruft into their pnfons, who have no* 
thing to maintain themfelves, but muf: of ncceflity either ftarve 
or be a burden upon the burgh ; doth therefore, and for re- 
in e id thereof, with advice and confent of the eitates of parlia- 
ment, ftatute and ordain, that where any perfon is made, or 
fhall be made prifoner for a civil debt or caufe, and fhall be 
found or become fo poor, as that he cannot aliment hirnfelfi 
then and in that cafe, it fhall be lei fume to the magiftrates of 
the burgh where the prifon is, to which the faid prifoner is 
committed, upon the complaint of the faid prifoner, and His 
making faith in their prefence, that he hath not wherewith to 
aliment himfelf, to intimate the fame to the creditors, one or 
more, at whofe inftancethe faid prifoner was committed, oris 
detained \ and to require him or them, either to provide and 
give fecurity for an aliment to him, not under three (hillings 
per dlenty or elfe to confent to his liberation : Which if the 
laid creditors refufe, or delay to do, within the fpace of ten 
days thereafter, then it ihall be leifume to the faid magiftrates, 
to fet the faid poor indigent prifoner at liberty, without any 
hazard of being liable for the debt and caufe of the imprifon* 
nient, or to any other cenfure whatfomever, providing always* 
that if any other creditor, at whofe inftance he is made or de- 
tained prifoner, give fecurity to aliment the faid, indigent deb- 
tidr, he fhall be kept prifoner as before \ as alfo, that prifoners 
for criminal caufes be in the fume ftate as formerly* 

O/j a Cessio Bonorum, or a Surrender of Effects. 

Prifoners for civil debts as is before mentioned, may fecure 
their perfon a I liberty by an action at law, called a cejfio boHo* 
runty or a furrender of their effects to ail their creditors, before 
the court of leffion. The purfuer mufl be actually in prifon, 
before he can infift: for the benefit of this. All his creditors 
muft be called, end he muft fet forth in his libel the juftifiablc 
oecafion by which he became infolvent, and prove the fame* 
lie concludes for liberty to his perfon, in refpeft of the difpo- 
iition or furrender which he makes of all his eftate, to his 
creditors. The difpofiticn rrmft be particular, or relative to 

an 
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an inventory of the eftate, and he muft depofe, that he has no 
other eftate, and has made no other conveyance. If the count 
is fatisficd as to the circumftances of his bankruptcy, they 
declare him intitled to per fan al liberty $ which has effefk as to 
all his creditors that are called, and their debts at the time. 
It is thought, that his wearing cloaths, and bedding for him- 
felf and his family, arid the utenfils of his trade, ought to be 
left out of the difpoiitlon by the debtor. 

The benefit of this procefs is competent, even againft credi- 
tors to whom the debtors had fworn to make payment, and to 
whom they had renounced the benefit. But it does not ex- 
tend to debtors for criminal matters, nor to fraudulent bank- 
rupts. Thefe laft are declared infamous, and liable to banifh- 
ment, or other arbitrary punifhment ; and they are obliged to 
wear the dyvours habit in public, which is an upper coat of 
feveral colours. 

The form of the difpofition to the creditors, which is grant- 
ed in this procefs, may be ealily known from the form of a diC* 
pofition of moveables to a fingle perfon, already given ; only, 
the inventory of the effects muft now be on ftamped paper. 
But the agent in the procefs generally manages this with the 
reft of the affair, 

On Suspensions and Reductions. 

If a debtor has any thing to fay againft the debt or fubject 
itfelf, and the decree thereon, before the decree has received 
full execution by payment, or performance, he applys to the 
court of feflion by petition for a fufpenflon of the fentence, 
and he obtains an order for flaying execution till the caufe be 
again conlidered. If the debtor be in prifon, he at the fame 
time ajjplysfor liberation, but he muft intimate to the creditor 
beforehand, that he is to apply for liberty along with the fuf- 
penflon. 

The fufpender, or debtor, muft in general find caution to par 
the debt and expenfes, if he iliall be decreed to do fo \ but if 
he cannot procure unqueftionabie fecurity, the court admit ju- 
ratory caution, or fuch as he f wears, is the belt he can ofFer^ 

But 
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But the reafons of fufpenfion are in this cafe to be confidered 
with particular care, at palling the bi!l or petition- 
But if the decree be paid, or the fact performed, there is no 
relief to be had, but -a by prouefs of reduction before the court 
of feflion, in order to make void the decree, and reftgre the 
party to his right, with damages and expences, 

On Protection from Prison for Civil Debt* 

The palace of Holy-rood-houfe, or Abbey at Edinburgh, is 
a fmctuary for fhekcring debtors againft captions for civil debts, 
fo that if they go ivithin the precincts or bounds of that palace, 
and get themfelves entered into the bailie's book, they have 
the privilege of protection to their perfons till they can get the 
affair fettled. They may not come without the bounds of this 
fa actuary without hazard, unlefs it be on Sabbath days, when 
diligence cannot be executed* Fraudulent bankrupts are not 
allowed this protection, nor thofe who are decreed to perform 
facts which they have in their own power, and yet refufe to 
do ; nor thofe who contract debt in the fanctuary. For this 
laft, there is a prifon within the bounds, to which they are 
committed in courfe of law. 

And if one, who has retired to the fanctuary, is needed to 
be a witnefs, he gets a protection from the court of feffion for 
as long time as is neceffary to come out, to this purpofe. 

There is no fanctuary, nor protection againft crimes, in 
Scotland. 

Real Execution for Debt, by Poinding the Debt- 
ors Moveables. 

Warrant for poinding is contained in hornings from the court 
of feHion, and in the precepts of poinding, granted by inferior 
judges, and the poinding proceeds after the days of a charge 
to make payment, are elapfed. Poinding is a kind of judici- 
al procedure, where the meflenger, or officer, is judge. It 
muft be gone about, while the fun is up; at lcaft it muft 
be fo began, and be finished before day light is away. He 
muft caufc appraife the gocds on the ground where they arc 

found 
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found, by two fworn appraifers, and thereafter carry them fafe- 
ly to the market crofs, of the next burgh royal, or regality or 
Barony, and there appraife them again by other two fworn ap- 
praifers. If the goods be not proper to be taken thither, par- 
cels or fample> of the fame may be taken- The laft appraiiing 
is the rule which the jneileng^r is to follow". After the laft ap- 
praising, the melTenger muft offer the goods to any that will 
take them at the price \ and if none bid for them, he adjudges 
the fame according to their Talue, to the creditor, in whole 
or in part of the debt. The execution of this is extended, and 
figned by the metfenger and wltnefies ; and a copy of it figned 
by the melTenger, ought to be left for the debtor at his houfe, 
within forty eight hours, which is all he has for a difcharge. 

The poinding proceeds for the meffengers fee likewife, tril- 
led his ibcTiiF-fce, which is the twentieth part cf the debt. 
He ou^ht not to appraize or adjudge any particular thing over 
payment of the dsbt, on pain of a fpuilie ; tut if he take an 
indivifible thing, as a horfe, whole value exceeds the debt, and 
flierifF-fee, the overplus muft be returned, or configned in feme 
refpontlble perfons hands, and this mult alio be expreiled in C&e 
execution of poinding. 

Only the debtor's own goods can be poinded, and therefore, 
if any perfon offer to depofe the goods are his, the meflenger 
muft not poind them, but take the oath and deflft. If he re- 
fufe to take the oath, and defift from the claimed goods, he 
is liable in a fpuilie, as he likewife is, if he poind plough goods, 
in the time of labour, when other goods are on the ground. 

If any perfon flop a poinding, by claiming the goods, and 
making oath ; or by producing a difpofitioo of them, from the 
debtor, which are afterwards found to be fraudulent; where 
the goods are <appraifed before the ftop is made, the obftructer 
will be fubjected to the value of the goods f but otherwife to 
the whole debt, as in the cafe of deforcement, it being alike 
to the creditor, whether the execution is impeded by force or 
fraud. 

Heritors may, on their own baron decrees, poind their te- 
nants goods for the?* rents, by their own officers and without 
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a charge *, and by appraifing the goods at the place accuftomed, 
without carrying them to the market crois. Mini iters, aU 
To, and imiverfities, fchools, and hofpitals, may poind for their 
rents and ilipends, by appraiiing the goods upon the ground 
only. 

If the goods are within clofe doors, and the mefflnger can- 
not get accefs, if he return an execution of this, a new war- 
rant will be granted for making open doors ; on which he may 
break the doors, and poind the goods. If he get entrance, he 
may break open cherts, cabinets, or chambers, in order to the 
poinding. But goods on board of a (hip cannot be poinded 5 
they can only be arreftcd, as the ihip itfelf may, and be brought 
to fale before the admiral court. 

The melTcnger or officer fhould not offer the goods back to 
the debtor, at the appraifed value, as is commonly donej the 
offer fhould be, to have the goods upon his relieving them hy 
payment of the debt. For if he fhould take the goods at tha 
appraifed value, and the debt not be thereby fatisfied, the met 
fenger might prefently poind them again, for what is owing. 

The plain and legal procedure in a poinding is this. The 
meffenger or officer goes to the ground where the debtors 
goods are, having his horning, or precept of poinding, with 
an execution of a charge to pay, and the days expired. He is 
?.* tended by two witnefles, and two appraifers. He makes open 
proclamation for people to attend to what he is about, ami 
then he reads the warrant and the execution aloud. He de- 
mands payment from the debtor, and tailing this, he lays hold 
of the goods. He adminifters an oath to the two appraifers, 
that they ihall ait faithfully in valuing the goods. After the 
valuation oi as much as will pay the debt, or as much as the 
meffenger thinks proper to take at the time, he declares the va- 
lues, he offers the goods to the debtor if he will pay the debt, 
and no perfon making an offer, he adjudges the goods to be- 
long to the creditor at the appraifed value, and delivers them 
ovtr to him or any perfon for him in full ; or in part of the 
debt, and the ihenff-fee. Then he leaves a written note of 
the poinding and appraifed valuas of the goods, fubferibet! by 
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him, upon the ground, for the debtor. After which, he car- 
ries the goods fafdy to the market crofs, before his wiinefTes, 
where he again makes proclamation, reads his warrant, de* 
m.ukls payment of the debt, and then takes other two apprais- 
ers, to whom he ferves the fame onth as before. They pro- 
ceed in the valuation, the meflcnger declares the values, and 
offers the goods to the debtor if he will pay the debt ; and fail- 
ing his acceptance, he adjudges them, at the appraifed value* 
to the creditor, in full, or in part of the debt, as the cafe is, 
and of the fberiff-fee which is the 20th part of the debt ; and 
he delivers them to the creditor, if he is prefent, or to any 
perfon for him. Then the mefTenger leaves a diftinft written 
note of the matter, figned by him, at the crofs, for the debt, 
or, and all concerned. 

The poinding of corns in ftacks, is carried on by rips, or 
parcels \ and of corns in granaries, or lacks, by a parcel alfo. 
Thereafter, the meffenger chufes a cafter, threlher, and met- 
fter of the corns, adminifters an oath to him or them, and 
thereby afcertains the amount. All which is exprefied in his 
execution. Or if the goods be brafs, copper, or other things, 
to be weighed, they are poinded by iymbols, and valued con- 
formable to the weight. Horfes, or other beftial, muft not be 
rode, wrought, or over-driven, between the poinding on the 
ground, and at the crofs, for they may be made worfe, and 
the value diminiflied- The halters, bridles, and the like, ihould 
be carefuly appraifed. 

Execution of Lock-Fast Doors. 
Upon the nineteenth day of June one thoufand feven hund- 
red and eighty fix, I, A. B. melTenger in C. by virtue of letters 
of horning, containing a warrant to poind, dated and figneted 
the twenty fcfth day of May laft, and execution of charge, da- 
ted the twenty ninth day of May laft, at the inftance of D. E, 
merchant in F. againft G. H. merchant in I. pafied with ap- 
praifers and witnefles, and a procurator for faid D. E. to the 
dwelling houfe and cellars poffefTed by the faid G. H. in order 
to have lawfully poinded the effects therein, belonging to the 
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faid G. H. for payment of one hundred pounds fterimg of prin. 
cipal, with the intercft and expence fpecififd in the laid horn- 
ing. But I could not proceed in the poinding, by rcafon of 
fteeked and Jock fate doors. This I did, conformable to the 
laid horning in all points, before thefc wiinetics. 

Execution of Poinding, 

Upon the twenty firft day of June one thoufond feven bund*, 
red and eighty fix, I, A. B. meflenger in C. by virtue of letter^ 
of horning, containing a warrant to poind, dated and fignered 
the twenty fifth day of May Lift, and execution of charge da- 
led the twenty ninth day of May la ft, at the inrtance of D. B, 
merchant in F. again ft G. II. merchant in L paSed to the ground 
of the ho-.ifes and cellars in L belonging to the fuid G, H. with 
the witnefies fubfcribhig, where, after crying three oyefles } o- 
pen proclamation, and public reading of fsid horning and thd 
execution, which charges the faid G* II. to pay to the find. 
I), E. one hundred pounds fterling money, with the intcreft 
thereof iince candle mac laft till payment, and five pounds of 
expences, I demanded payment of the faid debt ; but this not 
being complied with, I by virtue of the faid diligence, and in 
His Majefry's name and authority, did apprehend and poind 1 
the goods and gear after fpecified belonging to the laid D. E. 
And after cxpofing the faid effects to public view,' I appointed 
L. M. and N. O. both rcfidentcrs in P. and (killed perfbns, to 
be appraifers, for valuing the fame; to whom I adminiftered 
the oaih cf faith fuj difcharge of duty. And they took particu- 
lar infpefiion of all and fnndry the faid effects. After which 
they eftimated and apprailed the iame to the prices following^ 
Ws. (Here the eflc-cls arr particularly fet down, in diftinft or- 
der, with the price of each article dUrin&ly.^ Which prices I 
openly declared, and I offered back the effects three times to 
the faid I. K. if he would pay the debt ; which not being ao£ 
ceptcd, I adjudged the faid effects to belong 10 the laid D. E, 
-at the appraifed values, in payment of the laid debt and ray 
jfherifi-fce thereon ; and I delivered the laid effects to the faii 
£). E« nerfonnily. I alfo iubfenhed and left upon the ground,* 
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Where the faid effects were poinded, an exlWt note of them, 
and the prices, and of the poinding* And immediately there* 
after, I caufed carry fafelyall the Uid goods and efifcxts to the 
market crofs of I. before the faid witnefles, where, ^f-er crying 
three oyefies, making open proclamation, and public reading 
of the faid horning and execution, and cxpofing the laid ejects 
to public view, I appointed R. S. and T. W. both refidenters 
in I and fkillcd perfons, to be sppraifers, for voiding the faid 
effe£te; to whom I miniftered the oath of faithful ddcharge of 
duty. And they took particular inflection of all and fundry 
thofe effects. After which, they estimated and appraifed the 
the faid etlects, to the values and prices refpeftively above fpc* 
cified, excepting only the articles following, which they ap- 
praifed at the prices now annexed to them, (here the excepti- 
ons are to be diftihdtly fct down, in the order firft mentioned.) 
And again, I declared openly rhe prices to which the faid ef- 
fects and goods were efti mated and appraifed, i alfo made of- 
fer of them to the faid G, H. three times, if he, or any per* 
*on for him, would pay the faid debt. And in regard none- 
appeared to this effect, or to claim the property of the ftid cf» 
fe&s, I by virtue of the faid horning, and execution of charge 
and of my ofiice, adjudged and declared the fame to bekmy ta^ 
the laid D. £. and I delivered them to him, an payment and 
fatisfattion of the forefaid principal fum and intereft thereof* 
and the expences, amounting in all to the fum of one hundred 
and fix pounds eighteen Ihillings fix pence fterling, and in pay- 
ment of my £heriff-fee correfponding therewith, which, for fa- 
tisfaction now received, I sfEgn and difpone to the faid D* E. 
for ever- I alfo fubfcrlbed and left at the crofs a written note of 
this matter and of the faid effects and prices for the faid G. II* 
and ail others concerned- AH this I did conformable to the 
faid diligence and daily practice, before W. Y. and N, both re- 
fidenters in S. witneffes required to the premifes, and who fub- 
fcribe thii execution with me. / 

If the poinding is of corns, either growing, or in ftacks, or 
granaries 5 or of hay, or copper, brafs and pewter veflels, or 
the like, the MeflTenger or, officer muft do more than is fpeci- 
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fied in the, above execution, therefore he adds before the words, 

ail this I did. 

And thereafter, upon the twenty fecond day of the faid 
month of June, I went back to the com yard of the faid G, H. 
in order to caft, threfli and mete the faid ftack of wheat and 
fodder, and the ftack of oats and fodder, and to mete the barley 
in the granary, alio to weigh the faid ftack of hay. And there 
I appointed J. K. in L. to be the cafter, threflier, dighter and 
mcafurei- of the faid corns, and the weigher of the /aid hay, 
to whom I niiniftered the oath of faithful difcharge of duty. 
He accordingly did caft the faid corns to the proof, threlhed, 
dighted, and meafured them, and reported the amount of them 
to be, (here fet down the particulars diftin£tly.J He alfo weigh- 
ed the fatd hay, and reported the fame to be two hundred 
ftone weight. Likewife, on the fame day, I went back to the 
fiiii G. H's. dwelling houfe, and caufed carry the faid copper 
caldron, brafs pans, pewter plates, trenchers, and iron grate a* 
bo.ve mentioned, to the wcigh-houfe of P. where the fame 
were weighed by the keeper of the welgh-houfe, and they a* 
mounted as iollowe, (here take in the particulars diftindrly.) 
And at doing all this, the faid G.^ A. or others for him had 
full liberty to attend, and fee every thing that was done. 

TLc Poinding 0/" Bestial in one's Skaith. 

Where horfes, cattle, fheep, or other Beftial are found de- 
ftroying the corns, grafs, or planting in anothers grounds, the 
poiTdTor may feize and keep them, till half a mark for eachj 
and the expence of keeping them, be paid by the owner; be- 
fide the damages for which they may be alfo detained, or part 
of them, efpecialiy if the fame be prefently eftimated. The 
party ought to put the cattle in a pound, or poind fold, or fome 
fafe-place, and forthwith acquaint the owner, that he may re- 
lieve them. He ought alio to give them fodder and water, and 
not ufe them, or work them. 

On Actions ^/Spuilie. 
Spuiiie has been mentioned, m giving an account of poind* 
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lug \ it is therefore proper to notice what this fpuilie is, and 
(Jie conferences of it, Spuilie or fpoliation is, the violent 
feizing, or unlawful taking poffirffion of goods from, another, 
without his confent, or the order of law, for the fake of gain. 
It comprehends both rheft and robbery. It occurs by fefzmg the 
goods, and alfo by excluding the owner from the pofieffion of 
them. Peaceable porTeffion is a fufficient title to purfue the fpoli- 
ators of the efltfts, jointly and Severally, The fpecial incidents, 
or peculiarities, in an aft ion of fpuili", are the purfuers oath on 
the value of the things, according to his price of affeftion, or 
what they were worth to him ; and violent pr jftcs which are 
beyond the ordinary profits, and are fuch as might hai - been 
made of the goods, by the utmofc induftry. The offender is 
alfo liable in full expence of plea. The ipuilied goods muft be 
flrft of all reflored 10 the poffeflbr, or the real valtii of them, 
and then the confequences are judged of. An aftion of fpui- 
lie prelcribes in three years after the fa ft is committed, as to 
its privileges j but ft ill it may proceed for fimple restitution, or 
the ordinary value. 

On Arrestments and Forthcomings- 

A creditor may affect his debtors money, and other move- 
ables by arreftment, in order to procure payment of his debt. 
An arreftment, is the order of a judge, prohibiting him who is 
debtor to the arrefters debtor, from payment or delivery, till 
the arret! ers claim be paid or fecured. The arrefters debtor 
is called, the common debtor, and he in wkofe hands the ar- 
reftment is ufed, is named, the arreftee. 

The order or warrant of arreftment proceeds either on a bill, 
and other voucher of debt, and on a depending action, after a 
fuintnons is given ; or on a decree. It may be ufed in the 
hands of a debtor to the common debtor, in the hands of a 
tutor for a pupil, in the hands of a deacon and box ma iter of a 
corporation, or in the hands of the directors and calliier of a 
bank. 

i, All perfbna! debts or obligations may be arretted, even he- 
ritable bonds before feifin has been taken on them 3 and tho' 
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the term of payment be not come, if the debtor be. declining 
in his circuroftanctis. But bills are not arreftable before, or, 
within fix months after they become due, becaufe they pafsajf , 
ready money till the expiration cf that period. Future rcnti 
are not arreftable, only thofe that are due or current. Ali- 
mentary debts are not arreftable, fuch as the falaries of cflues 
granted by the king, fervants fees, 

If the arreftee pay the money, or deliver the goods, not- 
withftanding the arretlment, he is liable to a criminal profecu- 
rion, and to pay the debt again to the arrefter. Arrcfimetits 
di not fall by the death of either of the parties. 

If they be not laid on in virtue of a decree, they may be 
looied by the common debtor giving fecurity for the debt, in 
C3i j It be found due \ but it they proceed upon decrees, they, 
cannot in general be loofed, but by payment or confignation 
of the money. 

An example of a bond for leoGng an arreftment is a!rea4y 
given* 

If the common debtor do not confent that the arrefter have 
the fubject arretted, the latter may bring an aflion at law, cal- 
led, a procefs of forthcoming againft the arreftee and the com* 
mon debtor for his intereft, before the fheriff, magiftrates of 
royal boroughs, or the court of feffion, whereby he will get 
payment of the money arretted, or the goods fold j and the 
price delivered to him. 

Arreftments are preferred according to their dates, not on- 
ly by days, but by hours. And it is proper to have the hofo 
mentioned in the execution of arreftmems, where there is any 
appearance of a competition. An affignation duly intimated 
is preferred before an arreftment which is laid on after the 
intimation. And arreftmems, and intimations with arreftroents* 
cf equal dates are ranked altogether, and come in alike. 

Of Judges. - 

The king is the fountain of jurifdicYior, and he appoints all 
the judges of the kingdom, Befide the fupreme court of the 
britifli houfe of peers, fur determining all appeals in civil cauf- 
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«s, and the court of feffion for civil matters, the court of juftici- 
ary for criminal affairs, and the exchequer for the kings revo- 
ke ; befide all thefe, the people have before them, the fherifis 
of each county, the juftices of the peace, the magiftrates of toy- 
al boroughs. 

The Jln-riff judges in all contrails, and perfonal obligations 
to the greateft extent ; in forthcomings, poindings of the 
ground, mails and duties, and in all pufTeflbry affront, as re- 
mcvings, ejections, fpuilics, &c* in alt brieves from the chan- 
cery, as the brief of inqueft, terce, divifion, tutory, b"V. and 
in adjudications of land eftates, on the renunciation of the ap- 
parent heir. He alio judges of theft, and murder, and is com- 
petent to moft queftions of public police. He has a cumula- 
tive jurifdiclion wirh the juftices of the peace, - in all riots and 
breaches of the peace. Sheriffs have the executing of the writs 
for electing members of pajliament, and the writs from the 
♦court of exchequer. They take care of all cftates, duties or 
casualties, which fall to the crown within their territory, and 
they account to the exchequer for them, 

Jufiiccs of the Peacc^ are magiflrates named by the fovereign 
over the feveral counties of the kingdom, for preferving the 
public peace* They judge in breaches of the peace, and in 
moft of the laws concerning public policy. They may compel 
workmen, or labourers to ferve for a reafonable fee, and mas- 
ters to pay their fervants wages, which is the only point of ci- 
vil jurifdiclion given them. They judge in queftion of high- 
ways, and call out the people to perform their yearly work to 
the roads. They, with the commiffioners of fupply, affefs the 
the (hire in the furns necefiary for upholding the roads, build- 
ing bridges, EirV. - 

Since the union of Scotland with England in the year 1707,* 
the juftices of the peace are authorized to exercife whatever 
belonged to the office of an Englilh juftice of the peace, in re- 
lation to the public peace. From that time, the Scots and Eng- 
lilh commiflions have run in the fame ftyle, and they contain 
powers to enquire into, and judge in all capital crimes, with 
.crafts, felonies, SsV. of which juftices of the peace may law- 
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fully enquired But in cafes of difficulty, they {hall not proceed 
unlefs one of the king*s judges, or of the lords of jufticiary be 
pre Sent. Two juftices now conftitute a court, and in matters 
of excife their fentences are final, though in other cafet;, they 
are Subject to appeal and review. 

Magijlratts of royal boroughs^ are thnfe office bearers who arc 
choSen yearly by the councils or representatives of the burgef* 
fes. They have jurisdiction in matters of debt, fer vices and 
queftions of poflefiion between the inhabitants. The provofts, 
or chief magiftrates of Several royal boroughs are alfo {her iffy 
and have the fame jurifdi&ion within their boroughs, as the fte* 
riff has within the county* The common criminal jurifdiftu 
on of royal boroughs, extends to petty riots, and to recklefs^" 
or not intended fire raifing. Their ordinary /brm of proce- 
dure, is much the fame as before the flieriff court of the coun*. 
ty, only it is Sometimes more Summary, which is owing to 
their Smaller territory, and the eaficr attendance of the peoplt 
there. 

Before thofe judges, especially before the flier ifFs of counties* 
and the magiftrates of boroughs, are brought aftions at law, 
or procefles of feveral forts, of which we may take a general 
view, as to the manner of proceeding in them. 

Of Actions at Law. 

An aciion at law, is a regular demand of a creditor againft 
a debtor, before a judge, for obtaining a right. It has Several 
divifions and denominations, according to the different natures 
of the rights purfued for ; but in general it is divided into real 
and perfonal. The firft arifes from a right in the thing itftlf, 
and is directed againft all pofTefTors of thi t thing, whether it 
be a moveable Subject, or heritable. A perfonal aft ion is found* 
evl on an obligation, verbal or written, to perform a faft, or 
deliver a thing ; and it is directed againft the perfon obliged* 
or his heirs. 

All actions at law, are begun with an original writ or Sump 
nions, which is iffued from the court, before which the aftton 
is to proceed. This writ - is Served at the inftance of the pur- 
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flier Ci creditor, againft the defendant or debtor, according to 
the eftablilhed form of proceeding before that court. The 
fummons ought to contain rhe matter to be tried, in a plain, 
expreffive, and certain manner. 

The defendant is allowed a certain time for making appear* . 
ance, and on the day or diet of his appearance, he fhould be 
ready with all his exceptions or defences againft the libel, or 
charge. It is of great ufe in getting dii patch, to be as full 
with information and proof, at the firft, as is poffible, or real* 
ly neceffary. The exceptions which are made by the defend- 
ant to the purfuer's libel are comprehended in the following 
particulars, and pleaded in this order, ift, Exceptions to the 
competency of the jurifdiction of the court j that it has not le- 
gal authority to try the caufe. 2d, Exceptions to the judge ; 
that he is too near a relation to either of the parties, or has art 
intereft in the iflue of the fuit, and therefore he is not compe- 
tent, Thefe two exceptions, are properly called, declinatory 
defences. 3d, Exceptions to the form of citation, or the exe- 
cution of the fummons ; that the defendant was not fumrnon- 
cd, as the genera) law, or the particular form of the court, di- 
rects; and the execution or certificate of this, Ihows that the 
citation was irregular, and therefore it is null. 4th, Excep- 
tions to the purfuer's title \ that he do^s not connect and ihow 
a- proper title to carry on the action. 5th, Exceptions to 
the form and competency of the action itfelf j that it is not 
brought in legal form, and that it is not competent on fuch a 
fubject. 6th, Exceptions to the proceeding in the action, be- 
caufe ail parties having intereft are not called. 7th, Excepti- 
ons perl on al to the defendant \ that he does not reprefent the 
perfon who was the original debtor to the purfuer. 

The laft five exceptions, are called dilatory defences, arid 
they all, and others of this fort, fhould be tried and difcufied, 
before proceeding to the peremptory exceptions ; becaufe, if 
the defendant in the lirft place plead his peremptory defences, 
he will be holden as having palled from his dilatory defences* 
■ A defence is called peremptory,- when it is fuch as the deci- 
Hon thereof fliall put an end to the caufe. 
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The putfuer makes anfwer to the defendant's exceptions, 
and endeavours to refute them an J fee them aiide. And if 
the jdd"ge find it neceflary, he ordains the defendant to mrlce 
a reply, and the purfuer a duply, CSV* But it is far beuer f 
that the parties be explicit, honeft, and ready at the firft, for 
their own fakes, and thereby prevent thofe many writings. 

When the judge is fatisiied concerning the flats of the fec% 
he pronounces an interlocutory order, finding inch, and iuch 
fafls relevant, and admitting the fame to be proved as thfc lar 
dire&s, and affign^ng a day for that purpofe. Sometimes the 
parties, before they go to other proof, require each other to 
be judicially examined on the facts alledgfd, in order to know 
how much they acknowledge, and how much they deny; and 
that if the proof afterward turn out to be' contrary to their de- 
nial, they may be in the greater condemnation. And fome- 
times the parties are appointed to condefcend or fpecify their 
mean of proof, before a proof is allowed* 

Here it may be noticed, that a thing or fact can be proved 
only by the writing, or oath of party, or by witneflH and 
fomcrimes by presumptions. But witness are not admitted 
to prove payments of money above £ 8* 6s. 8d. Nor to prove 
a gratuitous promife, even for the fmalieft trifle. They are 
alio rejected in all contracts where writing is eflential to their 
conftitution, as bargains concerning heritable fubjeftsj lega- 
cies above f 8. 6s. 8d. and the like \ or where writing is ufu- 
ally adhibited, as in the borrowing of money. Witnefics are 
not allowed to take away a debt or right once conftituted by 
writing. 

No per fen, whofe near relation to another bars him from 
being a judge in his caufe, as a father, brother, fon, unck| 
or nephew, can be a legal witnefs for him ; but he may, a- 
gainft him. Excepting a wife againft her hufband, or a child 
againft his parent. Dome flic fervants are rejected, and infa* 
mcus perfons, or thofe who have been guilty of crimes which; 
law declares to in jjr infamy ; or thofe who have been decla- 
red infamous by the fentence of a judge. Pupils are not ad- 
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tnkted as habile witnefles, nor women where other wknefles 
can he had. 

WitneiTes, where there is a penury or want of proof, are 
fometimes received cum mta ; that is, their teffcimcny, though 
not quite free from fufpicion, is to fee joined \vith the other e- 
vidence, and to have fuch weight given \t > as the judge fha!l 
think it deferves. 

Before witnefles are examined, they are fivorn, and purged 
of partial counfel \ they mufl declare, that they have no inter- 
eft in the caufe, nor have given advice how to conduct it ; 
That they have got neither bribe nor procnife, nor have been 
inftrucred how to depofe \ and that they bear no enmity to ei- 
ther of the parties. 

Then the depofition is taken down in a clear and diftinft 
manner concerning the fubjecl in queftion, with the principal 
eircumftances of time, place, pcrfon, EsV. and the caufe of the 
witnefles knowledge. And it is concluded with words to this 
purpofe. And what he bath deponed ;s truth as he lhall an- 
fwer to God- The witnefleS iign their depositions, or fwear 
they cannot write, and the judge figns in both cafes. 

In examining witnefles, the questions ought not to be put Co 
as to lead the witnefs to give an anfWer, in this manner \ Did 
you not fee or hear fuch a thing ? it ought to be put this way. 
Did you fee or hear fuch a thing, or not ? And it would often 
prevent a great deal of trouble at the examinations, to caufe 
the parties or their agents give in the principal queftions in 
ia writing before hand, and not to wrangle, and load the proof 
with ufelefs matter at the examinations. 

If the witnefles who are fummoned, do not appear at the 
diet, a warrant is granted for apprehending them 3 and bring- 
ing them before the court. But if either of the parties bring 
too proof within the term allowed them, an order of court is 
given, circumducing the term, or circumfcribing him to that 
time, and precluding him from bringing evidence thereafter. 
And when all the evidence is brought, the court declares the 
proof concluded, and the caufe is advifed. 1 *> 

But if the proof is long and intricate, which does not often 
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happen before inferior courts, the court orders' the parties to 
give in memorials of the cafe, (rating the facts, as they appre- 
hend the fame to be proved. And which fbtes may be in this 
form, ift, The facts admitted by all parties. 2d. Facts al- 
ledged by the purfuer and proved by him, though denied 
by the defendant. 3d, Facts alleged by the defendant and 
proved, though denied by the purfuer. 4th, The law as ap« 
plicable to the facts. The writings founded on by either party 
a.re quoted by their titles and the particular pages and claufesi 
and the depolitions, by the names of the witneffes, and the 
numbers and claufes. After which, the judge advifes or con- 
siders the caufe, and gives fentence- 

Where facts do not admit a direct proof, prefumptions are 
received as evidence, and they are often very convincing. They 
are reafonable confequences, drawn from facts already known 
or proved, to infer the certainty, or probability of another fatt 
to be proved. Prefumptions are either, of and by law ; where 
ftatute or cuftom eftablifhes the truth of any point upon a pre- 
emption. It is fo ftxong and general, that it rejects all proof 
which may be brought to elide it in fpecial cafes. The teiti- 
mony of a witneis who forwardly offers himfelf without being 
cited > is rejected from a prefumption of his partiality. And a 
ipinor is difabled from acting without confent of his curators, 
becaufe the law prefumes him incapable, &c* 
« Prefumptions of taw, are eftablifhed by law books, and ded« 
nons, without founding any particular confequence upon them. 
They take place on the want of a contrary proof, and they may 
be deftroyed by direct evidence, and by otiier conjectures which 
afford a ftronger degree of probability to the contrary. 

Prefumptions of man or a judge, are thofe which arife from 
the circumftances of the fact, without any exprefs law to direct 
the judge, who will diftinguifh between prefumptions which 
are rafh, probable, violent and necefiary. . 

A fiBton of law, differs from a prefumption, as things are pre- 
fumed, which are likely to be true; but a fiction of law ai- 
fumes for truth what is either falfe, or as probably falfe as 
true. An heir is feigned in law as the fame perfon with his 
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anceftor. Sometimes an infant in the womb is efteemed to be 
born, and when a man acts by another, he is fjjppofed to aft 
hi mi el f» Fictions of law do not change the nature of things 
but the effect of things may be changed and applied as the law 
thinks reafonable, and fictions mull be limited to the fpecial 
purpofes of equity fbr which they were introduced. 

The form of procefs in caufes civil and cri- 
minal obferved in general, in the Sheriff 
and Stewart courts in Scotland* 

In Civil Causes. 

I. That no perfon fliall be obliged to appear before the flierifF 
court, unlefs he be cited upon a proper fummons, figned by 
the clerk and fully libelled. 

IL That the officer who executes the fummons fnall deliver 
to the defender, if he find him perfonally ; or, if he find him 
not, fliall leave at his dwelling-houfe a full copy of the libel to 
the will : That, if there be more defenders than one, each fliall 
be ferved with a copy of fuch part of the libel as concerns 
him ; and, in poindings of the ground, the tenants fhall be 
ferved with fhort copies, and the proprietor with a full one; 
the officer's execution always certifying the delivery of fuck 
copies refpedtively. 

III. That the two preceding articles fhnll not extend to 
actions for any liquid fum, under thirty (hillings fterling, but 
that in all fuch aftions, the form of fummoning defenders 
frail continue, and take place as formerly, fubject to fuch va- 
riations as may be made by the (heriffs, within their refpcctive 
Jurifdictions. 

IV. That all fummonfes fliall contain only one diet of com- 
pearance, and that fix free days fliall intervene, between the 
day of citation, and the day of compearance, exclufive of both 
thofe days 5 and that the day of compearance fliall always be an 
ordinary court day. 

V. That ever)' officer who returns an execution bearing the 
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defender to have been cited to a different day, from that fpc- 
cified in the copy left with the defender, fliall be fubject to the 
parties damages and otherwife punilhed as the law directs. 

VI. That upon the day of compearance, and in all the af* 
ter-procedure, the parties may either appear perfonally or by 
a procurator of court ; fuch procurator when appearing for the 
defender, having, in all cafes a written mandate, or being ju- 
diciary authorized by the defender* 

VII. That upon the day of compearance, or any after court 
day, during the currency of the fummons, and before Litis- 
conteftation, the defender may crave proteftation aganift the 
the purfuer for not infilling ; and, upon producing the copy 
of citation, and the purfucrs failing to appear and infill, the 
fheriff fliall admit the faid proteftation ; and the proteftation 
money fliall be modified by the fheriff, according to circumi 
fiances, fo as to indemnify the defender for his trouble ajid 
expences, befides the expence of extracting the proteftation. 

J VIH. That the above mentioned proteftation ihall not be 
extracted, till after the expiry of fix free days, after the day 
of pronouncing thereof; and, being extracted, the defender 
may recover the fums therein contained, by all manner of le* 
gal diligence. 

IX, That if the proteftation be not extracted, the pnrfuer 
fliall be allowed to call and infift in his action, without the ne* 
ceffity of a new citation, upon paying over to the defender or 
his procurator, or, in their abfence, confijning it in the clerk's 
hands, for the defender's ufe, the fum awarded by the protef- 
tation, without the expence of the extract. 

X- That in cafe the proteftation be extracted, the purfuer 
Iball fall from that inffcmce, and the defender fliall not be or> 
liged to anf.ver, but upon a new fummons and citation, upoa 
the ordinary induct. 

XL That if the defender be abfent, and it appear that the 
citation was perfcnal, ihe ihcrift fliall either hold the defender 
as confefi^ or allow fuch other proof as the purfuer or his pro- 
curator Ihall defire \ but, jf the citation be not pcrfonal, the 
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BieriB 7 Bull in *hat cafe, cither decern in abftnee, or, if de- 
manded, admit the libel to the puriuer's probation. 

XII. That if at calling of the caufe, the defender or Ins pro- 
curator demand to fee the procefs, in order to make his de- 
"ftfices, tlie ih^rifF fhail allow the fame till the next court dixf 9 
or may ordain him to fee the procefs, and give in his defences 
to the clerfc of coart 3 againft a fhorttr tunc as he Ihait ice 
caufe. 

XUI. Ithat, againft the d.ijr appointed, the defender (baft 
give in, in writing all his defences, both dilator and piremptir^ 
which the fheriff mall either advife in court, or allow tLe pur- 
flier to fee and anfwer, againft fuch a day as he fhail appoint; 
and, When anfwers are given in, the (her iff may either advife 
•the debate as it then ftands, or allow the defender a reasonable 
time to reply \ and, after giving in the reply, the debate mall 
te understood to be concluded, and the iheritFihail proceed to 
advife the fame, unlels he think proper to direct further de- 
bate, or to appoint informations to given in. 

XIV. That, after defences have beett given in, as above, 
Ho new defence, uulcfs recently come to knowledge, mall be 
received, without payment of an amand of one shilling fLrling, 
to be difpofed of to the ether parrV, or put to fnch other lift 
Sfc the (henff Uiall think fit. 

XV. That upon the day dligned for gjrVtfrg in defence?, afr- 
IWerte, replies, or informations, the procefs fhail be returned 
to the cleric, by the perfdn who received it, under an aarand 
tfforie milling feeding, to be difpofed of, as above, 

XVI. That improbation against the execution of procefs, 
ot again fl any writ, founded upon by either parry, fhad not be 
received, unlets propofed by the parry who makes the chal- 
lenge peifonally, or by his procurators fpecially atUhorued for 
that pufpofe, or by a written mandate, and upon confignatioft 
of twenty fh tilings fterling, to be forfeited to the other party, 
in cafe the proponer fhail after wards pais from, or fail in his 
^probation, btiides what coft and damage fhail be awarded 
againft him, at the condufion of the caufe, arid other legal 
"confir^'icrices 0 f failing in the 5 rr, probation. * 
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XVIL That if at any time an oath of calumny be infifted 
for, when the perfon of whom it is demanded, is not prefent, 
the fame ihull not be admitted, except upon confignation of 
two (hillings and fixpence fterling, to be forfeited to the other 
party, in cafe the oath be thereafter paft from, or come out 
negative of the calumny, 

XVIIL That two reclaiming petitions fhall be allowed a- 
gainft every interlocutor*, but no after- petition fhal: be recei- 
ved, except upon coniignation of one {hilling and fixpence fter- 
ling, which is to be rtftored to the configner, by warrant of 
the fherifF, in cafe the petition contain matter of importance, 
come to the petitioner's knowledge, fince giving in the former 
petition, other wife to be difpofed of by the fheriif as above. 

XIX. That ail reclaiming petitions fhall be lodged with the 
clerk, the evening before they are to be moved in court, o- 
therwife they fhall not be received, unlefs upon payment of one 
fliiiling fterling, to be difpofed of as above. 

XX. That, when parties differ as to facts, the flieriff, if he 
find caufe, may order both, or either of them, to confefs or 
deny fuch facts, either perfonally in court, or by a writing un- 
der their hand 5 and, if the party fail to comply with the order, 
he {hall be held as confeft. 

XXI. That, when a proof is necelTary, the party who infifts 
for it fhall condefcend upon his mean of proof - 9 and, if it be by 
the oath of the other party, a day fhall be affigned for the 
laid party's appearing and deponing. 

XXII. That in all cafes, where the value of the matter in 
iiTue exceeds the fum of thirty {billings fterling, no procurator 
fhall be allowed to refer or defer any allegation to the oath of 
party, unlefs he be authorized by his client prefent in court, 
or by a written mandate from him for that purpofe. But, if 
the value of the matter in iflue does not exceed the fum of 
thirty {hillings fterling, fuch reference or defernce may be ef- 
fectually made by the party's procurator without the neceffity ! 
of a written mandate. 

XXIIL That if the party do not appear upon the day af- 
figned him to depone, the term fhall be ctrcumduced againft 
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him, and he held as confcft ; but, if he do appear, his oath 
ihall be taken, the other pa-ty paying the dues thereof. 

XXIV, That, if the mean of proof he by writings, not in 
the parly's hands, or by witneiTes, a day fhad be afligned for 
recovering fuch writings, or for proving by witnefles, and dili- 
gences fhall be granted for that effect, to be reported againft 
the day afligned. 

XXV/ That, when the day affigned for the diligence U e~ 
hpfed, the party who obtained it ihdW report the fame, and, if 
he do not, the term lhatt be circurnduced againit him ; and, if 
the witneffes do not appear, fecond diligence fhall be granted, 
on fuit of the party, for apprehending and fecuring them, until 
they find caution to appear at the time to which the diligence 
is current. 

XXVI. That, when the proof is concluded, the caufe fhall 
be called, and circa mduftion granted on the motion of bocb, 
or either party, 

XXVIL That, when a point has been referred to oath of 
party, and thereafter another mean of proof is demanded, the 
fame fhall be allowed, provided the perfon who made the re- 
ference pay, over the bar, the full cxpences the other party 
has been put to, by the reference then paft from. 

XXVIII. That no party ihall be reponed againft a circum- 
duction, except upon a petition fhowing caufe to excufe his 
former failure, and upon payment of fuch fum as the fheriff 
fhall modify, for indemnifying the other party* 
' XXIX. That, where a proof is concluded, and interlocutor 
pronounced thereon, the flberiff (hall not allow any further 
proof, except upon very weighty reafons mown by the party 
who applies therefore, and upon payment of an amand, to be 
determined by the fherirf*, befides indemnifying the other par„ 
ty, as above — But in all cafes the oath of party is to be allow* 
ed, if demanded, any time before extracting the decreet* 

XXX, That the fum of expences to be giyen in any decreef, 
whether m abfence or in Jhro 3 lhall be fixed fpecially by in- 
terlocutor, and no expences Oiall be modified of courfe, nor 
by a general reference to the conclufioas of the libel. 
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XXXI. That no decreet fhatl be extracted till after the 
piry of fix free days, excluiive of the cl upon which it w^f 
i}gnec] by the (henSj and of the Jay ct ex;radt;ng thereof un- 
lcfs qtberwife allowed by the ther:£f- . 

XXXLf. Tint in all cafes which require extraordinary di£ 
paten, a:*d where the intcrcft of the parties might fufiir by a-*, 
biding the ordinary inciuchr, application by Summary ogg 
tirion may bs made to the f her iff, who wiH, if he fee cayfe, 
or d; iia the petition to be intimated to the defender, and an* 
fivers to be made thereto, upon fuch induci^ as to him fh^l 
feera proper ; and he will likewife, where it is neceifary, pro- 
nounce an interdift, to be intimated along with the petition. 

That the clerk (hall be authorized to ifiae out pr&t 
cepts of arreftment, upon producing to him a fummons duly 
execute ; cr a written document of the debt for which arreft- 
ment is fought j the precept always fstting forth the ground of 
the arreftment ; and there {hall not be granted any blank war* 
rant for arreftment. 

3pQ£iV. That when application is made to the fberiff, ta 
interpone his authority to a baron's decreet, the party againft 
vhona the decreet was obtained, {hall be regularly cited to hear 
and fee the fame interpened, otherwife the Cheriff will have mx 
regard to the application. ^ 

XXXV. That the clerk (fell keep a diet-book in which fkll 
be marked tlie feveral judicial fteps of procefs, the acts an4 
decreets ; ana all eaufes fhall be called and determined, fcccor* 
ding to the order in which they are marked in this diet-book 

XXXVI. That the diet-book fhail fix (he cuftody of the 
procefs, upon the per-fbn by whom if is taken, cr to wheuj 
>fc is returned judicially :WJThat the cufiady of procefles bor* 
rowed up from the clerk txira j-udiciuily, ihall be rlxed by a 
jceceipr book, which be ihall keep for thzt purpofe* 

XXX VII* That if a procurator keep up a procefs, of which 
has the c-ufody, longer than is proper, the fherjff upon ap- 
plication, will grant a caption 2 gain ft- hhxxfor reproducing lb* 
procefs, and the procuratoi; co^Iained vijcn flasJJ, pay tfce e*f 
pence of thfc cajucja, 

Tabj*£ 
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Table of Fees and Dues of Clerks and o- 
ther Officers ia Sheriff and Stewart Courts 
in civil caufes, as regulated by a& of fede- 
runt, March x6, 1748. 

S?ots Afcfzey, 

To regiftcring each fheet of homings, interdictions, L* s. d, 
inhibitions, and law borrows, wkh their execuii- 
ons, to cleric and fervants o 16 6 

For an extr.icl: of a horning, inhibition, interdiction, 
or lawborrows, with the execution, for the fixit 
fheet to clerk and fefva&ts 14 
Every other fheet 1% 
For regiftrating each fheet of bonis, hiftrumeMs of 
proteft, tacks difpofitions , ?nd, inventories of heirs 
entering cum benefzeto^ and for any other writings 
given in to be reglftrate, to clerk: and iervants >4 6 

Pur an extract of the fiars to clerk and fervants - £ 
For every libel or fummons, where the fum is under 

. forty pounds Scots £ 
For every libel or fummons where the futn h abeve 

forty pounds Scots 12 
For every precept for furnmoning witneHes and par- 
ties pro confejjh 2 
Letters of arreitment or looting thereof jo 
For a petition or anfwer 6 
For writing a bond of cautionry \% 
For receiving thereof 6 
For producing an advocation. 1% 

For Writing of Depositions of Pasties and Wif* 

MESSES* 

For every depofition of a party 1 2 

For each of the fir ft fix witnefles * 2 

For every other wknefs 6 

To 
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L. /. d. 

To the clerk for extracting every decreet not ex- 
ceeding twenty five pounds Scots 12 

To the clerk for extracting every decreet, exceed- 
ing twenty five pounds, and not exceeding forry 
pounds Scots I 

To the clerk for extracting every decreet exceeding 
twenty five pounds, and not exceeding fixty pounds 
Scots i 16 

For writing and recording each flieet of thefe de- 
creets 6 

To clerks and fcrvants, for extracting all decreets, 
acts, or comzniffions, in caufes exceeding fixty 
pounds Scors in value, for the firft flieet I 10 

For every other flieet 18 

But, for every repeated flieet of a decreet, where 

any acts or commiSions have been extracted only 8 

For every fheet of decreets of tranfnmpt 14 6 

That each iheet of an extract, written fheet-ways 
confift of forty nine lines, at the rate of thirteen 
words in each line j and, if wrote book- ways, that 
it confift of two pages, and of thirty fix lines iti 
each page, and after the rate of nine words in the 
line 

That, for every appeal entered againft any decreet, 
fentence or judgment, there be paid to the clerk* 
by the appellant, for recording the appeal, and 
taking the bond of caution 12 

That the clerk infert the laid appeal in every extract, 
to be thereafter given out by him of fuch decreet, 
for which his dues are to be paid after the fame 
rate as the reft of the extract 

And the lords ordain the fa id feveral clerks duly and 
faithfully to record all the decreets extracted by 
them, under the higheft penalties inflicted by the 
law on fuch neglects of duty 

For a general fervice, to clerks and fervants drawing 
the claim and expeding the fervice and to officers 
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Z. s. d. 

and witnefles fees for executing the brieve at the 
market crois 9 
For acb of curatory, and procefs for making up tu- 
torial or curatorial inventories, each iheet 3 

For Sfecial SnitvrcES as fellows* 

To drawing the claim, expeding the fervice, and gi- 
ving the retour or extract of the fervice, includ- J 
ing officers and witnclies fees for executing the 
brieves for the fir ft iheet 9 

For every other iheet 3 

For Seisins to bt Paid, as follows. 

ift. The current price of the veUum in parchment 
for the time 

2nd* For the firft fheet that it fills up of the clerk's 

protocol as notary 4 
And for every other flieet 3 

That the Clerk Receive for his Pains, for Taking* 
the Infei tment, as follows. 

If it is taken at the diftance from the clerk's office 
of three miles, or under, that he be paid for an e~ 
ftate not exceeding two thoufand merks of yearly 
rent 12 iz 

If exceeding two thoufand and not exceeding five 

thoufand merks 25 4 

If exceeding five thoufand and not exceeding ten 

thoufand merks 37 16 

If exceeding ten thoufand and not exceeding twen- 
ty thoufand merks 50 $ 

And for an eftate exceeding twenty thoufand merks 63 

And no more whatever the eftate be. If it exceeds 
three miles, that three pounds be paid for every 
other mile, that the clerk taking the feifin fhali 
be obliged to travail to the place where feilin is 
given, until it amounts to ten miles 3 

And 



And, if it exceed ten miles, for every bthef mile i it> 

For fecjut lira .ion of a bankrupt tenant's effects, fuch 
a fum as fhall be judged reafonabte by the ftieriff 
the higheft not exreding if 

The loweit not under 3 

And for each perfon qualifying "in terms of law fl and 

for the certificate thereof t 4 

For tranfj<fted proeefTefc and decreets., the one half 
of what they would have amounted to if extracted 

And that fervices of relicts to their terte pay onfc 
half of fpecial fervices, fervices of tutdry to pay 
es general fervices, fervices of idiotry and ftfriofi- 
ty, to pay as general fervices, and the witneffe* 
to be paid for as in other proceiTes 

To the officer for fummoning a party or witnefs, 6t 
charging to mike payment on decreet or precept, 
to hi mi elf, and two witneiTes to the execution. t 

But, if the parties or witneiTes cited or charged, ex* 
ceed three in number, and are within one mile 
of one another in that cafe only for each S 

Jttm, For each mile the officer and his two wit- 
ncfles travel, from the place of his refidenefcj 
there fhall be paid to him a further fum of iitf 
Shilling, provided always that the whole fum paid 
the officer, for himfelf and his two witneiTes, do 
not exceed half a crown, for one day, whatever 
be the number of miles, or number of parties or 
witndTcs to be fummoned & 

To the bar officers that attend the court for the oath 

of each psrty or witnefs I' 

For- executing of a caption for reproduction of A 

proceffc 6 

The officer for himfMf, witneiTes and appraifefs, 
C5V. To be p;iid for poindings at t\i£ difcretion of 
the party employer, for which the officer affigns 
him to the fheriff fee 

The 
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The Form of Process, 

/// Criminal Causes. 

L That in all crimes which by their nature require, that 
the party accufed ihould be incarcerated before trial, applica- 
tion fhall be made to the lheriiV, by petition, figned by the 
private party complaining, or by the procurator tiical, fetting 
forth the nature of the crime, and upon coniidering thereof, 
the fherifF fhall grant warrant, for apprehending and incarce* 
rating the party informed againft, till fuch time as he fhall be 
liberated in due courfe of law* 

II. That crimes which infer lofs of life, tranfportation, ba- 
niflbment forth ox Scotland, or demembration, and others of 
great importance, fhall only be tried by jury, unlels where 
the contrary is appointed by lpecial ftatute* 

III* That in crimes to be tried by jury, the forms of the 
court of jufticiary Hull be followed ; excepting only, that in all 
cafes, the proof, with the objections to the witnefles, and an- 
swers fhall be taken down in writing. I 

IV. That in the trial of crimes without jury, where the form 
is not directed by fpecial ftatute the party accufed fhall be cited 
upon a proper fummons figned by the clerk, and fully libelled ; 
which fummons iJiall charge the defender to compear perfon- 
ally, and to lind caution, acted in tlie fheriff books, that he 
fhall make anftver to the libel, and appear at ail the diets of 
court, 

V. That the officer who executes the fummons, fhall ddt~ 
ver to the defender, if he finds him perfonally, or if he does 
not find him, fhail leave at his dwelling-houfe, a full copy of 
the fummons, together with a lift of the names and clefignaii- 
ons of the witnefles to be adduced againft him. That the of- 
ficer's execution fhall certify the delivery of fuch copy and lift, 
and that fix free days fhall intervene betwixt the day of the ci- 
tation and the day of compearance, excluiive of both thefe 
days, , l 

VI. That every criminal fummons, fhall contain a warrant 
for citing witnefles, conform to a lift to be figned by the pro- 

C c fecutor> 
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fecutor, and given in to the clerk, and fuch witnefles fhall be 
cited to appear on the fame day, to which the defender is cit- 
ed. 

VIL That the defender againft: whom any criminal fummon* 
is executed* may take out letters of exculpation for proving hi* 
defence, if fuch proof be neceffary * which letters the clerk 
fhall be obliged to give out* on application of the defender, 
who fhall therein caufe cite his wimeffes, to appear on the 
fame day to which he hlmfelf is cited. 

VIII. That in all cafes which require extraordinary difparch, 
the private party aggrieved, or the procurator fifcal, may apply 
to the fheriffby fummary complaint, who will (if he fee caufe) 
ordain the complaint to be intimated to the defender, and him 
to appear per tonally in court, and to make anfwer to the famcj 
upon fuch indue iae as the flieriff fliall think proper* 

IX* That if at the day appointed the defender appear, and 
the purfucr be abfent, the diet fliall be declared to be defertedj 
and the fheriff fliall, if the circumftances of the cafe require it, 
award full cofts, fo as to indemnify the defender; which cofts 
may be thereafter recovered by all manner of legal diligence. 

X. That if at the day appointed, the defender do not com- 
pear and find caution, as above, the flier iff fliall grant warrant 
to apprehend and detain him till he find caution. 

XI. That after caution is found, if the defender fhall fail 
to compear, his bail-bond fliall be declared forfeited, and in 
both cafes, whether caution has been found or nor. the fheriff 
may (if the nature of the cafe admit of it) further proceed to 
eonfider the relevancy of the libel, and admit the fame to the 
purfuer's probation, and to pafs fuch fentence as may be pro- 
nounced againft a perfon in abfence. 

XII. That upon the day of compearance, the defender fhall 
either give in all his defences in writing, or fliall make anfwer 
nriva voce y to the fa£te contained in the libel j and, upon advi* 
fing the libel and defences, the fheriff fliall either pronounce 
an interlocutor upon the relevancy, or in cafe of difficulty, fliaU 
ordain informations to be given in. 

XIII. That after pronouncing interlocutor upon the relevant 

cy, 
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ey, the fheriff (hall forthwith proceed to examine the witnef- 
fes adduced hincinde^ upon the facts admitted to probation; 
but probation by oath of party ill all not be allowed in any cafe, 
where the fact referred has turpitude in it, or where the con- 
fequence may be more than pecuniary, 

XIV. That if upon advifing the proof, the fheriff &aU find 
the defender guilty of what he is charged with, he ihall tine,, 
incarcerate, or inflict corporal punishment, according as the cir- 
cumftances of the cafe require, and ihall in all cafes grant war- 
rant for imprifoning the defender, until he Ihall make payment 
of the funis decerned again ft him, or till the day affigned for 
inflicting corporal punilhment, 

XV. That no fentence of any flier iff inflicting capital pu-; 
nifhment or demembration, pronounced in any Ihire lying to 
the fouthward of the Frith, or river of Forth, ftiall.be put to 
execution within lefs than thirty days after the date of fuch 
fentence ; and if pronounced in any fhire lying to the north- 
ward of the faid Frith, or river of Forth, it ihall not be put to 
execution within Jefs than forty days, after the date of fuch fen- 
tence, in terms of the ftatute. 9ft 

XVI. That no fentence of any fheriff, importing any cor- 
poral punifh merit lefs than death or demembration, 11 rail be-' 
put to execution within lefs than 12 days after the date of 
fuch fentence ; And that in the feveral cafes referred to in this, 

well as in the preceding regulations, the refpective days, u- 
gon which fentence is pronounced and executed, (hall not be 
numbered- 

XVIL That the fheriff or his fubftirute fliall attend at the 
ordinary court houfe, and place of meeting yearly upon the 
2£d days of July and of February, being lawful days, or ort 
tjie next lawful day thereafter, if thefe be not lawful days, to 
receive fuch informations as Ihall be offered concLm-ng mat- 
ters criminal, which have happened within his jurifdiclion, and 
nay be tried at circuit courts in terms of the ftatute. 

XVIII. That, if he find any of thefe informations to be ar- 
ticles of dittay, he fhall make up particular accounts of the 
^rjminal fa&s, containing the names and defignattons, of the 
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offenders; the fafts committed, with the circumftances of time 
and place > the names and defignations of the witnefles, and 
the titles of fuch writs as are to be made ufe of at the trirb. 

XIX. That thefe informations fhall be finned by the Sheriff 
and the clerk, and the clc rk iall tranfmit the fame* wirh the 
firxt opportunity, to the lord juftke clerk, or his deputes, to- 
gether with fuch writs or other evidence of « rcof as may be nisi* 
ceHhry to be roaie ufe of in the trial j and that the clerk ihall 
at the fame titnc, tranfmit a iift of forty five perjons proper 
and fit to pais upon the a flize of cnoJnals* 

XX. That, in the choice of the aflize, care be taken that 
it be made in fuch manner, as to be as little burd enferoe as 
pollible, and without any kind of partiality, and none (hall be 
put upon this fervice but perfons qualified, and in a condition 
to bear the expence which neceflariiy attends it, 

XXI. That, when the porteous roll, and precept for execu- 
ting it, u returned to the fherifF, fie fhall without delay grant 
warrant to his officers to execute the fame. 

XXII. That the fheriff, or his fubftitute, and the officer or 
officers, who executed the roll, fhall attend the circuit court, 
and bring along with them the roll, together with the execu- 
tions thereof, 

Table of the Fses and Puss of Clerks and 
other Officers in Sheriff and Stewart courts, 
in Criminal Cases, as regulate by A& 
of Adjournment March 31, 1 748, 
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'When a private purfuer, to the prccurator-flfcal for X. 
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his concurrence 


14 


6 


For complaint and warrant to cite, to the clerk 


1 2 




For every oath of a party, to the clerk 


12 




To ditto for the oath of a witnefs, for the firfl fix^ 






each 


n 




Every onsh absrc that rmrniw 


6 





To 
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To the clerk for every petition or anfwer 

To ditto for letters of intimation or liberation, be- 

fides dues of the petition 
To ditto for petition, and information and warrant 

of commitment 
For criminal letters to ditto, for the firft ftieet 
For fcvery other lheet 

To bill and letters of diligence on indi£hncnt 
To ditto for bill and letters of exculpation 
For a bail-bond from a defender for appearance 
To clerk from the defender at deferring the diet 
For recording every ftieet of information! either for 
purfutr or defender 

For every appeal entered againft any decreet, fen- 
tence or judgment, there be paid to the clerk, 
by the appellant, for recording the appeal, and 
talcing the bond of caution 

To the clerk and fervants for ext rafting decreets, 
atts or commiffions for the firft £heet 

For every other iheet 

That the clerk infert the fzud appeal in every extraft 
to be thereafter given out by him of fuch decreet 
for which his dues are to be paid after the fame 
rate as the reft of the extraft 

That each lheet of an extraft, written iheet- ways, 
confift of forty nine lines at the rate of thirteen 
words in the line* and, if wrote book-ways that 
it confift of two pages, of thirty fix lines in each 
page and after the rate of nine words in the line 

To the officer for fummoning a parry or witnefs, 
to himfelf and two witnefles to the ex^ctition, his 
employer fm^iihing the copy 

3ut, if the parties or witnefles cited, exceed three 
in iiimber and are within one mile of one ano- 
ther, in that cafe only for each 

l:em> fOT'jearh^nile, the oSccr and his two witnef- 
fca trj^ri^ : £poni' the place of his refidence, there 
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fliall be paid to hitn a further fum of fix fhilling 
(provided always that the whole fum paid the of- 
ficer for himfelf and his two witneffes, do not - 
exceed half a crown for one day, whatever be 
the number of miles, or number of parties or 
witnefles, to be fummoned, and that the employ- I 
crfurnifh copies) 

To the bar officers that attend the court, for the 
oath of each party or witnefs 

To the officer and witneffes for fummoning a whole 
affize of forty five perfons in town, or a mile 
round, the employer furnifhing the copies % 

Befide the above mentioned dues to the clerk, there 
is now a duty to the king, of one fhilling iter- 
ling for each fheet on which is written a depofi-? 
tion of a party, in a caufe above Lc, or an ex* 
tra£t of regiftered writings ; except in caufes for 
the poor* and the public, .and bills under 40 s*. 
fterling. 

j Libelled Summons^ a Bill* 

A. B. efq; fheriff depute of To 

meffengsrs 

and mairs, jointly and feverally, fpecially conftimted, greet- 
ing. Whereas it is complained to me by D„ E. merchant in V. 
That G. H. merchant there owes him fifty pounds, lawful mo- 
ney, contained in the faid G. H*s bill to him dated ift January 
la ft, and payable three days after date, and the intereft there- 
of, which he refufes or delays to pay ; and therefore the faid 
G. H, lhouid be ordained by me to pay the faid D. E. the a* 
forefaid principal fumy and the intereft thereof iince due till 
payment, with the expence of plea. According to juftice. As 
is ailed ged. r Herefore, it is my will and I charge you to fum* 
man lawfully the faid G. £L to appear in the fheriflf court of 
C. the day of in the hour of caufe to anfwer 

at the inftance of the fedd D. E. and to his libel above fpeei* 
fied, in order to he decreed conformable thereto, or to lhow 
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taufe for the contrary with certification. Given at C. the 
twenty ninth day of July one thoufaud feven hundred and 
eighty fix. 

Libelled Summons m an Account. 

A. B» $fq ; feV. Whereas it is complained to me by D. E. 
merchant in F. that G. H. merchant there owes him the Aim 
of twenty pounds lawful money, by an open account for goods 
bought by him, from the complainer, beginning on i rth No* 
vember 1783 and ending 31ft December 1785, alfo the inte* 
reft thereof fince the date of the laft reticle till payment, in 
nathe of damages ; which the faid G. H. refuies to pay. And 
therefore he ought to be ordained to pay the faid D. E- the a* 
bovc mentioned principal Aim and the intcreft thereof* with 
expences of plea, 63V. 

Libelled Summons Against the Representative 
of a Debtor, on the Passive Titles, 

A. B. efq ; tsfc* Whereas it is complained to me by D. 
E. merchant in F. that the now deceafed G. H, merchant there 
owed him the fum of twenty pounds, lawful money, by an o- 
pen account for goods, bought by him from the complainer be- 
ginning on 1 ith November 1 783, and ending on 3 1 ft December 
1785, alfo the intereft thereof fince the date of the laft arricte 
till payment, in name of damages. And that L K. fon and 
heir of the laid G. H. is liable for the payment of this, as re- 
prefenting his father upon one or other of the paffive titles 
known in law ; alfo that he knows the fame is owingj yet he 
refufes to pay. And therefore the faid I. K. as reprefenting 
his faid father, fhould be ordained to pay, Is'c, 

The paffive titles, upon which the reprefentatives of decea- 
fed debtors, are made liable for payment, are thefe- The in- 
termeddling with the deceafed's lands, or other heritable fub- 
jetts, to which the intermeddler might have made up a title ; 
or with the title deeds, or other writings. 2nd The apparent 
heir*s purchafing a right to his anceftor's eftate, otherwife than at 
a public roup. 3d His accepting a gratuitous right from the 

anctftor, 
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anceftor, to any part of that eftate, to which he himfelf /night 
have fucceeded as heir. 4th Hi& offering a peremptory defence 
againft a debt for which he is fued before a court. 5th "When 
the heir is charged to enter to his anceftor, and does not re- 
nounce to be heir* 6th When the heir paftes by his immedi- 
ate anceftor, who had been three years in pofleffion, and ferves 
heir to a perfon more remote, he 3s liable for the debts, and 
onerous deeds of the interjected perfon. 8th When the near- 
eft of kin intermeddle with the moveable fubjefts of the dfr- 
ceafed without a title* 

Libelled Summons by an Executor AGArwsT a 
Debtor. 

A, B. efq ; £sV. Whereas it is complained to me by E» 
merchant in F. fon of and executor decerned and confirmed to 
the now deceafed G. E- merchant in F. his father, that H. L 
rnafon in K. owes the faid G. E. the fum of fifty pounds fter- 
ling contained in his bill to the deceafed, dated and 
payable and the intereft thereof fince the fame became 

due till payment, but which he refufes to pay. And therefore 
the faid H. I. ought to be ordained to pay the faid principal 
ium, and the intereft thereof to the complainer, as having right 
in manner forcfaid. And this with expences of plea according 
to juftice, s^V. 

Libelled Summons ^Forthcoming, by an Arrest- 
ing Creditor Against his Debtor's Debtor, and 
Himself. 

A. B, i*fe. Whereas it is complained to me by D* E« 
of F. agamic G. H. of I. principal defender, and K. L. of M. 
principal debtor, for his intereft, that on the day of 

laft, the complainer obtained my decree againft the faid 
K. L. for twenty pounds, lawful money, with one pound one 
fhilling of expences of plea, and four ihulings as the expence 
of extracting the decree. On which he raifed my precept of. 
nrreftment, and in virtue thereof, he on laft, 
^aufed arreft in the bunds of the faid.G. H. thirty pounds law*. 

hi 
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fcl money, cefs or more, owing by dim to the faid K- L. and 
all effects in his cuftody belonging to him, to lie until the fuu. 

E." fliall be paid of the money contained in the faid decree. 
As the decree and precept, and execution of arrefti^ent more 
■fully bear. And although, at the time of the arrefnnenr, the 
faid G. H. was refting to the fad K. X*- more money, or had 
more efieits belonging to him 3 than will p.y the Turns i:i the 
faid decree ; yet both pF chem refufe to make the fame forth* 
coanng to the complaincr* And therefore the faid G- IL and 
K. L. for his intereft, ffjonld be ordained to make forthcoming 
payment 2nd fnisfaclion to the com plainer of as much of the 
forei.tSd arretted money and effects s.s will pay him the princi- 
pal fum and cxpences contained in his forefaid decree. Ac- 
cording to juftice, CSV. 

Libelled Summons of Slanper. 

A. B, efq", ijrV. Whereas it is complained to me by D* 
of F. with concou/fe of H. procurator fifcal of court for his 
intercfr, againft L K. of L. defendant, That by the common 
law of this kingdom, the at tucking any of his majefty's fixo- 
jedts with opprobrious and HandcTQus language^ and injuring 
him in his ^ood name and reputation, is a crime cf ati heinous 
nature, and feverely pt:nifhable. But true it is, th^t the faid I. K. 
is guilty cf the faid crime againft the faid D. E. in To far as, upon 
the tenth day of July current, when the parties were together 
in the houfe of L. M. vintner in F- apd in a public company? the 
faid I. K, r,ttr + cked ihc faid D. E. in ah unprovoked and difgrace- 
ful manner, and called him a fcoundrel, a cheat r.nd a villain, 
*snd faid that nobody fhould have any dealings with him, for he 
would cheat them and afiront them. By Trhich the faid D. E> 
is greatly injured, and fuffers lofs. And therefore the faid I. 
%* ought and fhould be decreed and ordained to appear at the 
bar of the court, and acknowledge publicly the injury he has 
done to the faid D. E. and to pay him twenty pounds, lawful 
money, of affythment,* and damages, and alfo the expences of 
'this procefs ; and lifcewife be fined in ten pound*: to. the procu- 
rator fifcal, and be imprifoned till payment and performance*, 

D d *m 
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in order to deter others from doing the like in time to come. 
According tojuftice, tffc. 

It may be obferved on this libel, or a&ion, that in all acti- 
ons of injury, the year, day, place, and manner of the injury, 
fhouhl be fpecified in the libel; alfo the quantity ot the damage, 
when it can be eftiroated. 

Petition of a Creditor agaivft a Debtor who deflgmk 
Leave the Country in order to Escapf. from Justice. 

Unto the fheriff depute of the (hire of P. and his (ubftttutes. 

The petition cf A- B. merchant in C. 
Humbly fhoweth, 

That D, E. fhoemaker in F. is owing to the petitioner 
five pounds, lawful money, by his bill dated and payable 

with the intereft. Alfo three pounds by an open account 
herewith produced, to which the petitioner offers to make 
C>ath, and that he has no other fecuriry for the debts. That 
the petitioner is credibly informed and has juft reafon to be- 
lieve, that the faid D. E. is meditating a fudden flight from 
this kingdom, with any effects he has, in order to efcape from 
jufticc, and the payment of his debt ; whereby the petitioner 
is in hazard of lofing the faid debt, and he offers caution for 
all damages that he may be found liable for, to the faid D. E. 
by this application, if your lord {hip think it neceffary from the 
petitioner's known circumfances. 

May it therefore pleafe your lorufhip to eonfider the premSf- 
es, and to grant warrant to fenrch for and apprehend the 
perfon of the faid D. E. and to bring him before you in 
order to be examined, and thereafter to imprifon him, 
until he find caution to appear and anfwer in any action 
at the petitioner's inftance againft him for payment cf the 
faid debt, within a fhort period after this date. 

According to juftiee. 

A. B. 

P. July 31, 1786. Inprefenceof G. H. Efq; 
the Sheriff Subftitute. 
The petitioner being fokrnnly fvvorn and examined, de- 
pones 
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pones that both the debts mentioned in the petition, are juft- 
lyrelling owing to him by t^e above named D, E. and that he 
his no o:her fecurity for the fame, but the bill and his account 
book. Aiib -tli at he has been informed, and has juft reafon, to 
believe, that the faid D. E. intends to flee Suddenly from this 
kingdom, with his effects, in order to efcnpe from juftice, and 
the payment of his debt. And this he depones to be truth 
as he ihalL anfwer to God. A. B. 

G. H. 

Same Day. 

The Iheriff having confidered the foregoing petition and de- 
pofition, grants warrant to mairs and their aflhlants, to fearch 
for, and apprehend the perion of the faid D. E. and to bring 
him before him, in order to be examined. 

Same Day. 

The faid D, E. being apprehended and examined in prcfence 
of the petitioner, eonfelles, that he owes the two debts men- 
tioned in the petition, and intends to pay the fame. But he 
denies he is to leave this kingdom, or efcape from juftice. He 
fays he is only to go to A. the head borough of the next coun- 
ty, where he has taken a houfe, in order to follow his bu fi- 
nds; which is well known ; and that the prefcut application 
againfl him is groundleis. D. E. 

G. H. 

The fheriff having eonfidered the above declaration, finds 
there is no proved intention of flight, or efcape from juftice, 
and therefore difmifles this procefs, and the faid D. E* 

g. h. 

But if D. E. had owned the debt, and that he was to leave 
this kingdom (even of Scotland) or if he denied the debt, and 
gave no 1 at isf actor y account of his conduct, he would have been 
ordained to find caution, to the amount of the debt, to ap- 
pear and anfwer to any action brought aginft him for the fame, 
within a ihort period, or go to prifon. 

Lord Bankron obferves on this head, that there muft be 
feme probable grounds of fufpicion of the debtor's defigned 

Dd ? flight, 
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flight, as bis private difpofing of his houihoM furniture, or tbty 
like. For the obtainer of fuch warrant will be liable in dama- 
ges, if it was without foundation, and he muft find caution 
for that cBfeff. Nor will bis oath of calumny, that he had? 
region to Believe the debtor was to go off the tountiy, excufe 
him ; for, at that rate, every perfon who has freedom to lwe:r t : 
may affront^ and exceedingly injure men of character and im- 
putation. However, the judge in this cafe, ou^ht to eju& 
fuch oath for his own exoneration ; nor muft ?.ny luminary war** 
rant be giren again ft ilrangcrs or inhabitants, till fome ground 
of debt is ihown to the judge s or, at leaft, the claimant give 
his oath of verity on the debt- * .-.*", 

A moft -unwarrantable and unlawful ufe has been frequently 
made of the liberty dlowed to creditors to apply for thofe wary 
rants againft their debtors. The editor his fecn a glaring ex- 
ample of this. The creditor applied to a jufiice of peace a- 
gainit his elector, letting forth, that the debtor owed him one 
fum by a bill, and another by an account. Another gcodperv 
ion accepted the bill with the debtor, acl he w^s refuting oft ; 
:he fpot. Therefore this debt ought not to have been put in- 
-:o the petition at all. The creditor was. not fworn upon the* 
verity of the debts, as Lord ihnkton, ar 1 as re^fon fay, h* ihoutd 
have been; but he was fwern, and deponed, he si farmed, 
lad had rood reafon to b^ijve^ that Ue debtor wr.s about *4 
leavs the country only. On which the jufuce of peace found 
<he debtor was meditating lai^ht, and granted wairant to ipa- 
yrifoa bim, upon his own expence, tili be iouad Caution t$j 
appear and anfwer in any action for the debc^ the peuion- 
Ci'*s inftauce, within months, and to attend all the diets of 
uc*m t, under j penally much more titan the debts. ' k Wm 

This warrant was backed, at once, by a juuice of peace fojj 
another county, and thereon the debtor w,is fumfnar'dy takc^ 
EHtt of hk own hoivie, and thrown uko prifon, without beiflg* 
brought before the judge. 

The fail as to him was this. He told openly fur a faoQffe 
or two before hand, that he had taken a houfe in the h#l 
fc&wg of the neighbouring county, where he was to prafcflH 

• <* m 
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his bufinefs, and that this was notour in that :ov.*n 3 a^d in the 
place where! his creditor refided* And if the warrant had ap~- 
pui/Ktd him to be brought before the judge, in order to be ex- 
amined, the f^ct would have appeared, and he couid not haye 
been found meditating flight from the country, arid comaaiUcd 
to prifoi*. 

In this cafe there v;cre fcvcral unjuftifiiblc; things done a- 
gainfl: the liberty of the fubjeits. The bill itfelf was not acti- 
onable, and could not be approved by any judge, it was 
not written upon /ramped paper. The juftice of peace pafted 
over this, and alfo did not require the creditor's oath upon the 
dtbt, but hefted to take his oath upon what was feigned and 
affected by the creditor. 

It was notorious, and the creditor himfelf knew, that the 
debtor was not fleeing from the kingdom, or doing any thing 
to cfcape juftice ; but only removing from one pbee to another, 
to get better bufinefs ; yet he fwore, the debtor was about to 
leave the country- And*the judge intlead of granting a war- 
rant to bring the debtor before him, which it was his d'jty to 
do, gave judgment agaicft Him in his abfencc, and at oikc 
committed hitn to prlfon, on his own expernce, and created aa 
arbitrary penalty and time of appearance, againft him, to the 
amount of which the debtor muft find baii. In this manner 
did the firft juftice his part. 

A matter of this kind does not fall under a breach of the 
peace, or the criminal law. But 3 in the cafe of a cr:me s or of- 
fence, where a warrant is iiTued by a juftice of peace, and the 
perfon efcapes into another county, ?. britifli fratu'te fays, any 
juftice of peace in that other county, may indorfe his nzme orx 
the fame warrant, on proof by oath of the hand writing of the 
grantcr of ir, and bring the perfon before hinx 7 to produce 
hail, if the offence be bailable. Therefore in the prefent cafe, 
the warrant for account of debt, was preferred to another juf- 
tice as if it had been a crime, who required no proof of the 
granter's hand writing, and did not order the perfo*~i before him, 
hut granted his warrant to commit him, hi the fame way as 
ik* Original warrant did ; wii&oat atteadiog to* the cordequenccs. 

This 
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This fhould put all parties and jud^ts on their guard againft 
rafh, and unlawful procedure in iuch matters ; and not to do 
any thing againft the liberty of their fellow fubjefts, but what 
the law clearly and equitably authorizes; or what they would 
vvilh to be done to thcmfelves in the like tituation ; that is, not 
to be condemned, before they are heard, and have aa oppor* 
tunity to (peak for themfelvcs* 

Petition of a Creditor in a Royal B&rw'gh againfl his 
Debtor living without the BfrFough* 

Unto the Magi ft rates of D. 
The petition of A. B. merchant in D. 
Humbly fhoweth, 

Thai L. K. farmer in M. owes the petitioner ten pound?, 
lawful money, by an- open account for 'goods bought and re- 
ceived by him from the petitioner, herewith produced. To 
which the petitioner is willing to make oath, and for which, 
he has no other fecurlty but his count book. And the faid 
L. K. ought to be arretted and imprifoned, in terms of the* 
ftatute in this behalf until he find caution to* anfwer before 
your honours court, for the faid debt, as law will, within a 
tfiort period after this date. 
■ M^y it therefore pleafe your honours to grant warrant at 
the petitioner's inftance for apprehending and imprifomng 
perfon of the faid L K. to the effect above mentioned, 

According to juftice. 

D. Auguft 7, 1786, In prtfence of 
Bailie T. W. 

The petitioner being folemnly fworn and examined, depones 
affirmatively to his petition, on the debt he mentions, and this 
is truth as he fhall anfwer to God. A* B. 

T. \Y\ 

Same Day. 

The bailie having considered the foregoing petition and de- 
pofnion, grants warrajit fur apprehending the perfon o£L. K* 

complained 
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complained of, wherever he can be found within the jurifdic- 
tion of this borough, and to bring him before any of the ma- 
gistrates to be examined. T. W. 

Same Day. 

The faid L. K- being apprehended and examined, and ha- 
ving acknowledged the debt mentioned in the petition, the bai- 
lie grants warn* it for committing him to prifon within the toL 
booth of D. until lie find caution to appear before the town 
court of D. at the inftance of the faid A. B. and anfwer for 
the faid debt, as law will, within two months after this date. 

'1\ W. 

By aft of parliament 1672. 6. 8. burgefTes of royal boroughs 
have the privilege to arret! Grangers found within the borough, 
who are their debtors in open accounts of furnilhing, till they 
find caution to anfwer before the town court, as law will. This 
is for facilitating payment of fiich debts for which no fecurity 
is granted, and it is reltricted to provifions, and merchant ac- 
counts, by the ftatute. This privilege is not competent to 
the aflignees to fuch accounts. If the arrestment proceed o- 
therwife than in terms of the ftatute, the bond of caution is 
void, and the ufer of it is liable to the party's damages. 

Though the alledged debtor had denied the debt before the 
bailie, after being apprehended, yet he muft have been com- 
mitted on the creditors oath, till he found caution. 

Petition again/} a Servant Deserting his Service. 

Uato the fheriff depute of A. and his fubftitute. The peti- 
tion of B. C. farmer in D. 
•Humbly fhoweth, 

That E. F. the petitioner's fervrmt at D. is engaged to 
ferve him for a year after marrinmas lafr, at the ware of fix 
pounds, lawful money. That on the twelfth day of Auguftinfrant, 
the faid E, F. took upon him to defert fiom his work, and the 
petitioners fervice, without any good reafon whatever, as he 
got his victuals fnfficiently, and ail discretion from the petiti- 
oner and his family. 

That 
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That this con drift is not only a breach of the engagement 
with the petitioner, and a lofs to him, but it is a bad example 
to hU other fervaiits, and to the country. 

May it therefore plcafe your lord Chip to confider the prcmi- 
fes, and to grant warrant for apprehending the perfon of tie 
faid E. F. and bringing him before you, in order to he exami- 
ned, and thereafter to commit him to prifon till he find cauii- 
crj to fulfil his fcrvicc with the petitioner, in a quiet and faith* 
ful manner ; and to find him liable in expences to him, to be 
retained out of the firft end of his wages according to juftice* 

B.C. 

The judge will grant warrant accordingly. This point is now 
fettled by the court of feffion, on the obvious principles of juf- 
tice, and utility. 

It will occur, that the application msy be made to the julhV 
ces of peace, as well as the fheriffl 

Act for Preventing Wrongous Imprisonment, and 
agmnjl Undue Delays in Trials. In the year 1701. 

Our fovereign Lord con fide ring, it is the intereft of all his 
good fubjefts, that the liberty of their pcrfors be duly fecurfid, 
and that it is declared by the claim of rights that the imprifon* 
mcnt of perfons, without expreffing the reafons thereof, and 
delaying to put them to trial, is contrary to law: Therefore?, 
his majefty, with advice znd content of the cftates of parliament 
ftatutcs, enacts and ordains, that all informers lb all fig n thejf 
informations, and that no perfon Ihall hereafter be imprifonei! 
for cuftody in order to trial, for any crime or offence, without 
a warrant in writ, ex pr effing the particular caufe for which he 
is imprifoned. And of which warrant the merTenger, or Ex- 
ecutor thereof, before imprifonment, or the keeper of the prifon 
receiving the fame, is hereby ordained to give a juft double iro* 
mediately, under his hand, to the prifoner himfelf, for the end 
after fpecified. Declaring that all warrants for imprifonment* 
on the account aforesaid, either proceeding upon information, 
not fubferibed, or not exprelnng the particular caufe, fhall be 
Yoid and null. And the judge, or officer of the Jaw, and all 

others 
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others whomfoever fubfcribing the fame, and the executor, or 
.keeper of the prilon who fhaU receive and detain the perfon, 
To vrongoufly or dered to be imprifoned, or refufmg a double 
as hud is, fhall be liable in the punilhment of wrongous i^ipri- 
fonment hereafter cxpreiT^ri, 

And to the effect, that perfons who ar£, or fhall be impri- 
foned for cufioJy in ordtr to trial, m.iy no: be vruiirotnly de- 
cayed, and detained, His Majefty, wkh advice and confent fore- 
faid, ftatutes and ordains, ihai - \] crimes not inferring capital 
punifhmenr, lhall be bailable. And for clearing and tftabliih- 
ing the method- oi finding b jil in fuch cafes, either before or 
after imprifonmenr, his maj^fty u '^ n advice and confent fore- 
faid, ltatutes and ordains that it fhall be lawful to the prifon- 
er, or perfon ordered to be upprifoned, to apply to the com- 
mitter, or commiffioners of jufticiary, or other judge compe- 
tent, for cognition of the crime, and offer to find fufficient 
caution, that he the laid prifoner, or perfon ordered to be in>* 
prifoned, (hall appear, and anfwer to any libel that fhall be of- 
fered again ft him, for the crime or offence wherewith he is 
charged, at any time within the fpace of fix month 9. And 
that under fuch a penalty a* the fiid committer, or the lords 
ofjuftidary, or other judge competent fhall modiry and appoint. 
And that upon the faid application, the faid committer, or 
Lords of Justiciary, or other judge competent, fliall firft ccg~ 
, nofee, whether the crime be capital or not, in crd^r to the 
finding bail aleitarly \ and if found bailable, then he or they 
fhall be obliged to modify the fum for which the bail is to be 
found, within twenty four hours after the petition is preferred 
to him or them respectively. The fum for which the bail id 
to bs found, not exceeding fix thonfand merks fcr a nobleman, 
three thouiand merks for a landed gentleman, one thoufand 
merks for any other gentleman and burgefs, and three hund- 
red merks for any other inferior p?rfon, under the pain of 
wrongous impri fonment. And upon ihe party's finding fnhi- 
cient.bail, under the penalty modified at toe light of the laid 
judge or judicatory refpecrively , and delivering or offering the 
fame to the clerk, and inftrnments taken upon the delivery, or 

% e c£er 
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offer of fufTkient caution, the faid committer or judicatory 
competent fhall order his liberation, or difcharge his imprifon- 
ment, if not incarcerated, under the penalty of wrongous im- 
frifonment. As likewifc, that fufficient bail, under the pe- 
nalty modified, being offered to the judge or magtftrate, to 
whom the execution of the warrant is directed, the laid judge 
or magi ft rate fhall be obliged, and is hereby appointed and or- 
dained to accept the fore laid bail, and fet the prifoner at liber- 
ty, under the like penalty of wrongous imprifonment. 

And bis majefty, with advice and confent forcfaid, further 
ftatmes and on/atns, that upon application of any prifoner for 
cuflody in order to trial, whether for capital or bailable crimes, 
to any of the lords of jufticiary, or other judge or judicatory 
competent for judging the crime or offence for which he is im- 
prifoned, and the faid prifoner producing the faid double of 
the warrant of his imprifonment, under the keeper's hand, the 
laid judge or judicatory competent, under the pain of wrongous 
jmprifonmcnt, ?.re hereby ordained, within twenty four hours 
after the laid application and petition is prefentecf to him or 
them, to give out letters or precepts directed to rnefierigers, for 
intimating to His Majefty's Advocate or procurator fifcal, and 
the party appearing by the warrant to be concerned, if any be 
within the kingdom, to fix a diet for the trial within frxty days 
after the intimation. Certifying His Majefty's Advocate or pro- 
curator fifcal, and the faid party concerned, that rf they fed, 
the prifoner lhall be difcharged, and fet at liberty without de- 
lay. For doing whereof, the faid judge or judicatory compe- 
tent, are hereby cxprefsiy warranted, and ftr icily required and 
ordained to do the fame, under the penalty foreiald, unlefs the 
delay be upon the prisoner's petition or deiire. 

And the diet of the trial being prefixed, the magistrates of the 
place, or keeper of the prifon, fhall then be obliged to deliver 
the prifoner to a fuilicient guard to be provided by the judge, His 
Majefty's Advocate or procurator -fifcal, that the prifoner maybe 
fifred before die judge competent, and his majefty's advocate, 
or procurator fifcal, fhall inlift in the libel, and the judge put 
the fame to a trial, and the lame ihall be determined by a fi- 
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i\A fcntence within forty days, if before the lords of judiciary, 
and thirty days if before any other judge. And if Hi* Majefty's 
Advocate or procurator fifcal, do not infill in the trial at the 
day appointed, and profecute the fame to the condulion as a~ 
forefaid, his majefty, with a J vice forefaid, ftatutes and ordains 
that the diet fliall then be fimplicitcr deferred, and the prifon- 
er immediately liberate from his impriionment for that crime 
or offence. 

And if no procefs be railed and executed within the time al- 
lowed, or in cafe of not infilling at the diet, and bringing the 
procefs to a condulion within the forefajd fpace, it fhall be 
lawful to the prifoner to apply to the juftice general, juftice 
clerk, or any of the lords of jufticiary, or judge competent re- 
fpe&ively j and upon his application, and inllruciing that the 
time limited by law for infilling or concluding the procefs, is 
elapfed, and inftruments taken thereupon, the laid juftice ge- 
neral, juftice clerk, Lords of Jufticiary, and judge competent, 
ftiall be obliged, within twenty four hours, to iiTue out letters 
or precepts directed to meiTengers, for charging the magiitrate?, 
or keepers of the priion where the prifoner is detained, for let- 
ting him at liberty, under the penalty of wrongous imprifon- 
nient, in cafe of delay or refulai to grant the faid letters or pre- 
cepts, or to fet him at liberty after the charge. Without pre- 
judice to the keeper of the priion, as to his dues in all cafes of 
liberation, as formerly, before the making of this act. 

. And the prifoner being liberated in manner forefaid, it fhali 
not be lawful to put or detain him in prifon for the fame 
crime, under the penal ry of wrongous imprifomVient, in ca{& 
his former liberation be made known to the committer before 
the warrant be granted j or in cafe he be detained after his 
former imprifonment is iuffickntly inftrucled to the keeper of 
the priion - y who upon production of the former warrant of his 
liberation from his imprifonment for the fame crime, fhall be 
obliged to fet the prifoner forthwith at liberty, unit Is there be 
new criminal" letters railed before the commifiioners of juftici- 
^ry, and duly executed againft the laid prifontor. 

,.Jj* which cafcj it is„Jaereby declared lawful to imprison him 
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of new, though the faid letters be raifed for the fame crime,* 
for which he was formerly incarcerated. And it {hail be law* 
ful, to apprehend and fecure him at the time of executing die 
faid letters, or at any time thereafter before trial, arid to (3e«? 
tain him till his trial, or that he be fet at liberty in the due 
courfe of taw. And His ftlajefty, with advice and confent forc- 
ed, ordains His Majefry's Advocate to infift in the faid itbel, 
and profecute the fame to a final fentence within forty days afv 
ter the faid prifoner is of new incarcerate thereupon, wnJeis the 
delay be upon the application, or at the d^itire of the prifoDOTfJ 
wherein if the king's .advocate faille, the diet U to be deferred 
fimplictter, an i the prifoner ordained to be fet ht liberty from 
the faid imprifonment. And the proceis not being duly pro* 
feeute as aforefaid, and the diet thereupon deierled, His Ma* 
jffty with advice and confent forefaid, declares the parry im- 
prifoned a feGOn,d ti:ne a* aforefuid, to be for ever free from .all* 
queftion or procefs for the forefaid crime or offence. 

Providing always, that in cafe of imprifonment for Treafofl,- 
the prifoner fhali not have accefs tG apply for prefixing a diet 
for procefs, for forty days aficr his imprifonment, which are 
hereby allowed for preparing the procefs. After elapfing of 
which time, the lords of Kis Majefty's privy council, or loidi 
of judiciary, or any of them, are hereby required, upon the ap* 
plication of the prifoner, to illue forth precepts, as in other 
cafes. And in cafe of nor infilling, or profecuting the procefi 
tf£ afoi<:fuid, the prifoner thai? be liberated upon fufficierit bail, 
to compear at any time when called within twelve months, fcRf 
Jiis £ocd and peaceable behaviour in the mean time. The fa*d 
-bail n$( exceeding the double of the bail in other crimes. m 

Declaring that the liberation provided by this prcfent aft, if i 
^n!y (o he •jiidcrftood from imprifonments for the caufes fore-, 
faid, nnd without prejudice of all perfonal diligence, or utK 
prifonments for payment of debts, or upon fentence, or for 
any other caulks ih,.;> ihofe above exprened, in the fame way* 
;rnd manner, as was competent before the nuking hereof. And' 
fikliki:, it is hereby provided and declared, Th^t this prcfent 
aci is no ways to be « v. ended to cz xuxxs z>v falters, and ib& 
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fame is without prejudice or derogation from former taws, re- 
quiring bail to be given by chieftains, landlords, or others in the 
Highlands. Referving 1-kevife commitments, imprifonmcnts, 
and the profecution of thefts, robberies, and depredations in 
the borders and Highlands, according to the former laws and 
cuftoms, any thing in this acl notwithiturjdin^. Without pre- 
judice alfo to inferior magiftrates, judges, or juftices of peacej 
and conftables, to take feeurity cf perfons for their jj^od beha- 
viour, and keeping of the peace, as they have been in ufe for- 
merly to do, or to imprifon in order to trial, for indignities 
done to the faid inferior magiftrates, judges or jufiices of peace ; 
or to imprifon parties difobedient and contumacious to church 
cenfures, vagabonds and mafterful beggars; or to imprifon for 
riots, bloods, and batteries, or perfons found acting in tumults ; 
or for drunkennefs, Sabbath-breaking and [Waring, unclean- 
rtefs, pickeries and thieving* For which caufes or any of them, 
it fball be lawful to proceed as formerly, the perfon imprifon- 
ed having, always his relief by offering bail, and demanding a 
trial as above. As alio providing, That, in the caie of im- 
minent or actual invafion, rebellion, or infurrection^ commit- 
ments may proceed, by order of the privy council, or any five 
of their nuniber, upon fufpicion of accelTIon thereto, without 
being liable to any penalty for the faid commitment, the per- 
fon imprifoned having always his relief for trial or liberation as 
aforefaid* 

And his majefty, with confent forefaid, ftatutes and ordains 
that the pain of wrongous imprifon ment (hall be fix thoufand 
pound for a nobleman* Four thoufand pound for a landed 
gentleman, Two thoufand pcmid for every o:hcr gentleman and 
borgefs, and Four hundred pound for other perfons. Ar.d if 
any prifoner be detained, after elapllng of the refpeftive days* 
in manner above prescribed, for obtaining his liberty, the judges* 
magiftrates, or others wrongoufly detaining, £hali be liable in 
the pains following, viz. Of One hundred pounds for each 
day for a nobleman, Sixty fix pound thirteen fhilling four pen- 
nies, for a landed gentli*rn'in ? '>~Lh :7 three pound fix {billing 
right pennies, for og^er ge;::lc;nen ajid burgelfes, Six pound 

thirteen 
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thirteen fl/tlling four pennies for other perfons. And further, 
{lull lofe their offices, and be incapable of public trufr, by ami 
-jttour the pains above fpecified. And the penalty to belong 
to the party impri toned, and procefs to be competent for the 
fame, before the lords of His Majefty's privy council, or before 
the lords of council and feflion, to be dilcuflcd by them fum- 
marily, without abiding the courfe of the Roll. And it is 
hereby declared, that the above penalties (hall not be modified 
by any power or authority whatfoever. 

And His Majefty, with advice and confent forefaid, extends 
this aft for preventing wrongous imprifonment, to the cafe of 
all confinements, not either confented to by the party, or in- 
flicted after trial by fentence. And further, discharges alUlofe 
imprifonments beyond the (pace of eight days from the com- 
rnitment, under the pains of wrongous imprifonment above fet 
do\vn. As alio, that no perfon be tranfported forth of this 
kingdom, except with his own confent given before a judge, 
or by legal fentence. Certifying judges and rnagiftrates, and 
alt others, who (hall give order otherwife, for the faid tranf- 
portation, as likewife all fuch who il\all tnmfport any perfon, 
without a lawful warrant from a judge or magiftrate, that he 
fhall bs liable to the forefaid pains of wrongous imprifonment, 
as alfo of being deprived, and declared incapable of all public 
truft. And his majefty, with advice and confent forefaid en- 
afrs and declares, that aclion and procefs for wrongous impri- 
fonment fhall prefcribe, if not purfued, within three years af- 
ter the laft day of the wrongous imprifonment; and procefs be- 
ing once rai fed, the lame fliall prefcribe, if not infifted in year- 
ly thereafter, ■ And it is hereby ftatute and ordained, by ad- 
vice smd confent forefaid, that no member of parliament at- 
tending, fliall be imjprifoned or confined upon any accotiot 
whatfomever, during a fefiion of parliament, without a warrant 
pf parliament, referving to the high conftable and marifchal 
their privileges and jurifdiftion in the time of parliament as 
formerly. And alfo providing, that If any member fhall hap- 
pen to commit a capital crime, or if there be ^ manifeft h> 
2-ard of the peace, any ma-ii\rate may attach for feeuwfg# 

die 
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the perfon or the peace, and deliver the perfon to the cuf- 
tody of the high conft able, in order to the parliament's cognition 
the next federunt. 

It it to be obferved 011 this aft, that when a prifoner is to 
apply for liberty on bail, he may do this to the judge or ma- 
gistrate who commits him, or to the commiffianers of juftici- 
ary, or other judge competent for cognition of the crime; but 
if he is to apply for a precept of intimation, in order to procure 
his trial, or liberty, he mutt do this to any of the lords of jus- 
ticiary, or other judge competent forjudging the crime- The 
committer, or judge who commits him, is in this cafe, not 
mentioned. 

A cafe occurred, on the accunition of murder, where the 
prifoner was committed by a juffcice of peace. He applied to 
the juftices for a precept of intimation, which he executed in 
the common way. He was ferved with an indictment to ftand 
trial in the circuit court ; but his agent having fuggefted to 
the court, a flaw in the indictment, the trial was put off, and 
he was committed of new by the lords. He then infilled on 
his precept being run, and no trial brought againft him, or fi- 
niflied within the legal time, and therefore he ihould be fet at 
liberty. It then was faid from the crown fide, that no precept 
was legally run, for the one founded on, was from the ju ft ices 
of peace, who are not competent judges for the trial of mur- 
der. At lead: they have never been in the ufc of doing fo in 
Scotland. It was anfwered for the prifoner, that his precept 
was legal, as it was granted by the order of judges, who :om- 
mittcd him, and who have commiflion and full power from 
the king, to inquire into, and judge in all capital crimes and 
felonys, according to the laws and ftatutes of the kingdom, 
and to punilh the tranfgrefibrs. The king's commiflion is not 
granted in vain, and though the juiticcs of the peace, are not 
in ufc to judge in inch matters they have power to do To, and 
they may do lb when they pleafe. Sir William Blackikone, 
on this head, acknowledges their power, though they do not 
cxercife it. 

This 
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This did not come to a decifion, as the prifoner's agent found 
from the witnefies, that the man was fafe, and allowed the 
trial to go on without objection, at the next circuit- 
But from this it appears, that fome attention is neccfTary in 
taking out a precept of intimation from the judge competent 
for the uuh 

It h alio to be obferved, that in the cafe of an intimation 
for a trial, the a£t fays, ro fix a diet for the trial within fixty 
days after the intimation. A qucftion arifes, whether is the 
diet to be fixed for the trial to be held within the 60 days ^ 
or only intimated within the 60 days, for the trial to be 
held, either within, or without the 60 days, as it fuits the 
profectitors convenience ? This fubtie dtftinclion would not 
occur to a plain man of common fenfe, who confiders the 
evident meaning of the words, and the defign of the flatute, 
which is in favour of the prifoners, and againft delay. The 
lawyers have raid, and pleaded, and printed, that they are 
obliged, only to fix a diet, but not to hold the trial, within 60 
days. If this be true, the time for holding and finilhing the 
trial, which was thought to be certain, and well known, is quite 
uncertain, and depending on the will of the profectitors. 
Which is much againft prifoners, and the act in this refpefti* 
thereby made in vain. But it is anfwered for the prifoners, 
that the aft is made to fecure the liberty of their pcrfbns, and 
to prevent delay in putting them to trial i and every fount) in- 
terpretation ought to be made for this end, A diet for the 
trial md the diet of the trial being prefixed 

the prifoner may be fifted the profecuior fhall infift 

in the libei, the judge put the fame to a trial do not 

infift at the day appointed. From all thefe it appears, that a 
diet for and cf the trial, is the fame. And to fix and appoint 
this diet, is the fame thing as to fix thejrial within the fixty 
days. There is no disjoining the diet, and the trial and wititef 
in 60 days, from one another in the expreffion. This cannot 
be done either in the grammatical ftrufture, or in the fenfe of 
the words. Th ere fore the obvious fenfe of the exprtflion is, 
to appoint and fix the trial itfelf to be held within forty days 

certain, 
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t«rtain, and to have the whole fimfted within forty days more. 
Which gives a fixed fenfc to the act, certainly to the prifoncr, 
and prevents the delay from the indolence or other difpofition 
of profecutors, which the feature was made to prevent. There*- 
fore the diftinflidn above mentioned, and the delay arid uncer- 
tainty pleaded for againft the aft, and againft the prisoners, 
ought to be repelled. 

^ It appears from the act, that gerfons imprifoned, for crimes 
not capital, may apply to be let at liberty, upon finding bail t£ 
appear within fix months. The form of the petition for this 
purpofe> is as follows, 

, Unto the iheriff depute of A- and his fubftitutes* 
The petition of B, C- pnioner in the tolbooth of A* 
* Humbly fheweth* 

. i That he is imprifoned by a warrant from your lordfh;^ 
.Upon the figned information of E. for the alledged beating 
and bruiting of him* to the effutlon of his blood, in the man* 
per mentioned in the faid information, as an attefted copy of 
that and of the warrant, under the hand of the keeper of the 
prifon, herewith produced, doth ihow. And the petitioner is 
willing to find iufficient bait to aniwer for the crime alledged 
againft him, conformable to law- 
May it therefore pleafe your lorcifliip to cognofce, whether 
thefaidcrime be bailable or not; and if bailable, to rnodjty 
the fum for which the petitioner is to find bail j and upon, 
his finding the fame, to ordain him to be let at liberty. 

According to ju-ftice. 

C B. 

The order wfote by the clerk on the petition, is in this manner. 
The fheriff having confidered this petition, with the attefted 
copy of the warrant of commitment, finds the crime for which 
the petitioner is charged, bailable 3 and ordains him to find 
Caution in the fherifF court books, to anfwer to any libel op 
corpplaint which fliall be exhibited againft him, within fix, 
months after the date of the bond of caution, under the penali- 
ty of 1 and upon finding fuch caution, ordains htm tQ 
M fet at liberty* 

Ff It 
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. It ihould be obferved, that as it was found by experience, 
lhat the films for which bail is directed to be taken by the te- 
tute above mentioned* arc too fiftaH ; therefore by the aft H» 
Geo* !• 25* 1 It is made lawful to double the feveral funis, if 
the judge or magtftiate ihaU think fit, upon the circumiunccs 
pf the cafe. 

Prifoners may alfo force their trials, by a petition to the 
judge who U competent to try the crime- The form of fucb 
ft petition, h as follows. 

Unto the fherifif depute of A. and his fubftitutes. 
The petition of B. C. prifoner in the telbooth of A. 
Humbly ihoweth, 

That he is imprifoned in the faid tolbooth by warrant 
erf your lordftiip od the fobferibed information againft him at 
the inftance of S. T. for the alleged crime of murder, of which 
an attefted copy under the hand of the keeper of the prifon,it 
herewith produced. And there is no appearance of his being 
brought to a trial, whereby he tnay vindicate his innocence. 
Therefore he addrefies himfelf to your lordfliip for the benefit 
of the aft of parliament made ia the year 1701, intitied, a& 
for preventing wrongous imprifonment, and againft undue dc* 
lays in trials. 

May it therefore pleafe your lordfhip to consider the premi- 
fes, and to grant warrant for a precept or letters of inti- 
mation, for charging the procurator fifcal of court, and 
the party appearing by the warrant to be concerned, to 
fix a diet for the petitioner's trial, within fixty days, in the 
terms and under the certification mentioned in the fail 
aft. According to iuitice, 

B.C. 

On this the judge within twenty four hours gratits warrant 
for the letters of intimation, which by the conrt of jufticiary, 
are given to a macer of court, or meflenger, to execute* And 
By the fame purity of reafon, they ought to be given to the of- 
ficers of inferior courts^ or meffengers, to execute ; but by the 

inferior 



APPENDIX 



Z19 



inferior courts, they are limited to mdTtrngers only* This is 
an unneceffary hardlhip, and heavier expence on the prifoners. 

After the days are run, and no trial brought, the prifoner 
takes an internment of proteft thereon and applies for letters of 
liberation after the following manner. 

Unto the ftieriff depute of A. and his fubftitutes. 

The petition of B. C. prifoner within the tolbooth of A* 

Humbly fhoweth, 

That upon a figned information given in againft the 
petitioner by S. T. for the alleged crime of murder, he obtains 
ed a warrant from your lord (hip, and imprifoned the petition*: 
or in the faid tolbooth who being confeious of his innocencyy 
applied to your lord (hip for letters of intimation, directed a* 
gain ft H. I. procurator fifcal of court for his intercft, and the 
faid S. T. the private party concerned, to fix a diet for his tri- 
al, in the terms of the aft of parliament in the year 170U 
And your lordlhip having granted the deiire thereof, the peti- 
tioner caufed charge the faid parties for that effeft, conform*- ■ 
bie to the laid letters and execution thereof herewith produced. 
And the fixty days from the date of the charge are more than 
elapfed, on which the petitioner has taken a proteft, which is 
alfo produced, he therefore addreffes your lordflup for his li- 
beration, in terms of the faid aft of parliament. 

May it therefore pleafe your iordihip to grant warrant for 
the petitioner's liberation, as the law direfts. 

According, to juftice* 
B. a 

On this the judge grants warrant for fetting the prifoner at 
liberty. And after this he cannot be tried for the fame crime, 
unlefs new criminal letters be iffued out from the court of juC* 
ticiary, and the trial muft be rinifhed within forty days* 

On Exchange, and Sale. 

Exchange, or permutation is, a contract whereby any thing, 
except money, is given in exchange for another. If it is a- 
greed that money j or a price, {hall be giyert for any thing, it 
fa the contract of fale, which is more frequent than exchange. 

If I Botk 
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1 Both, thcfe contracts arc perfected concern ing moveable fub** 
je6b, by fole confent, all pactions are binding* In both thefe. 
contracts, bidden infufficiency, if it hinder the ufe of the thing f 
rnakes way for annulling the bargain by an action at lav/. J5ut* 
if the infufficiency only render the thing lefs valuable, the- buy** 
er may have an abatement of the price, or, in an exchange, a 
rcafc'nable cornpeofdjion- But, whenever the infuificiency jfp-; 
pears, the thing mult be offered back, or protestation U{cfcQ 
by a notary, or before witneffes* becaufe retention will irrport 
ratification and acquiefcence. If the receiver knew the irtfufc* 
ikiency of the thing, or ought to have known it, as being f<Ifc> 
evident, he has no remedy. If the feller or exchanger kpc^ 
the faults or infufficiency of the thing delivered by hjrfy 
whereof the receiver was ignorant, the deliverer is liable in all 
damages fuftained therethrough. He who knowingly fells, ojf 1 
gives in exchange, cattle labouring under anj infectious difeafe, 
inuil repair to the receiver, the whole loft> he fu Trains through 
the fprcading of the difeafe among his own cattle. 

'The prefumption in fuch cafes is, if £he party had known 
the defect of the thing, which rendered it ufeiefs to him, as to 
the defign for which he wanted the fame, he would not jiay# 
bought, or taken it in exchange, But, if it is only an incon- 
fiderabk defect in the tiling, he has nothing to complain of*, 
when he gets an equitable confiderajtion on that head. And Jo 
every cafe, the whole damage, fuftaiped by the fraud of ano* 
their] ought to be repaired ; as where one knowingly deliver! . 
to another, a vkious thing, whereby the o;hcr faiTers detri* 
ment* * ~£nr * ' # 

In a falc, the price rnuft be in lawfui, current money, and' 
fofpofeci to he adequate to the thing, it nvjift likewife be cer-» 
fafb, either by exprtfs agree merit, or by reference to another'^ 
arbitrcment. The pii^e Is held to be^etjual which pleafes the 
parties. 

/ Everything is the fubjeft of Tale, or commerce, which is 
mot forbidden. The bringing home, and felling poifon is grO|| 
hibited, except by apothecaries for CQmpcunding medicines* . 
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4i3d fo are muirfowl and partridges forbidden to be bought, 
fold or ufed, during certain feafons. 

For the encouragement of commerce, weekly markets, and 
Quarterly or yearly fciir?, are eftabllflicd in royal boroughs, bo- 
roughs of regality and barony. Thefe are granted immediate- 
ly, or derivatively by the fovereign. It is the gr^at privilege 
of fairs, or thole more foJemn and large markets, :ha: no goods,_ 
thought thereto can be attacked* cr perfons arretted in them 
for former debts* But they may, for crimes committed, cr 
debts contracted, during the fair, 

1 Markets and fairs are alfo fecured from the abufes of forcjlal- 
//flgthem, or buying merchandize, coming thereto, before they, 
are presented in open market j and of regraiting^ or buying 
victuals in the market, and felling the fame there, or within 
four miles of it* Thefe offences are all fevcrely punifhable. 

The ufing of faife weights and meafuree in merchandizing, 
U an high offence, and an aft of great injuftice, and deftruftive 
to commerce- It is prohibited, and alfo fevcrely puniQiable by 
tjie court of jufticiary, ftierifF courts, and borough courts, Juf- 
tices of the peace have alfo the charge of them, ib far as to no* 
t*ce, and report them. 

And that the common people may k \ow the ftandard of the 
weights and meafures, which ought to be ufed, they ihouid be 
informed, that by the feventeenth article of the union, the 
fame weights and meafures ffiali be ufed throughout the united 
kingdom, as were then eftablifbcd in England, and ftandards of 
weights and meafures ftiall be fent to Scotland from thofe kept 
in the exchequer at Weftaimfter. This hewever never took 
place in many things j fuch as in corn and meal, butter, checfe 
but the following meafures and weights are faid to have 
been afcertained about that time. 

The Scots pint contains Z03. 4 English Inches 

The Engliil'A wine pint 28 J 

-Ale pint %£ j| 

Scots wheat iirlot ^ l 9T* 34 

Barley firlot 2 2C 5 r 54 

£ngl>lb wincheftejr buihel zigo, 43 

AverJupoi* 
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Avwdupoife pound 7000 Craws of Bnglijh Troy 

Troy ounce 48^ 
Scots ounce 476 
Averdupois ounce 437t 
Scots troy pound 76C0 

Wheat firlot 21^ Scots pints 

^ — Barley, do. 31 

Hence, the Scots wheat firlot, is to the Englifh buftiel, as 
j 00 to 99 And the Scots, Paris, or Amfterdam pound, 

is to the EngliQi Avoirdupoife pound, as 38 to 35. 

Eefide, the Scots Troy weight, commonly known by the 
neme of Dutch weight, there is another weight derived from 
it, called Tron weight, or old Scots weight, which varies in 
diSerent places as cuftom hath eftablHhed it. The pound, of 
Tron weight, runs from 1910 24 ounces. And hay, wool, 
Scots lint, hemp, butter, cheefe, tallow, E5V. are always fold 
by this weight. It however fhould be aboliflied. 

Meal is fold by weight, and it weighs eight ftone Dutch, or 
Scots Troy weight per boll j and there are fixteen ounces m 
the pound of this weight. 

So that the common people need be in no difficulty to know 
at any time, whether the weights and meafures ufed by them- 
feives, and their neighbours, be the legal ftandard, or not. And 
no other ftandard is allowed in common buying and felling, 
whatever people may do without being challenged. 

In all bargains, the earneft which is given, is not eflential to 
rh^ bargain, but is only an evidence that the contract is per- 
fected. If it be not otberwife expreffed, the earneft ought ta 
be cdunted in the price, and not be reckoned, dead earneft, or 
what is over and befide the price. And unlefs truft be given 
for the price, delivery of the goods does not transfer the pro- 
perty, till the price be paid, if the matter be foon followed our, 
but not, if delay be allowed. If the buyer procure the price to 
be trufted, when he knows himfelf to be infolvent, and iro- 
mediatly break, the feller may recover the property, even in 
competition with the buyer** creditors, if the goods be received 

within 
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within three days of the bankrupts going aCde, by abfcondiag 
or retiring to the fanfhiary. 

The thing fold, muft be delivered at the time and place Co- 
venanted ; but if none is cxprcfled, the feller ought inftantly.lo 
deliver it, at the place where it is at the time, upon pay merit 
of the price* If the thing is fold upon truft, and before deli- 
very, there appears hazard in getting the price, the feller mfcy 
retain it until the price be paid, or fecurity be granted for it. 
And the fame equality takes place on the part of the buyer to* 
ward the feller. 

The feller is bound to deliver, and to warrant tire thing fold, 
to the buyer- And the warranty is abfolute, or againft all men, 
unlefs another kind be agreed to. Warranty gives recourfe 
to the buyer, for his indemnity againft the feller, in whole, or 
in part, with damages, and cofts cf fuh ; and the fame to the 
feller, againft the buyer, in fo far as he is in fault, or delay, 

A perfon having got a pledge for money, though a day,.be 
appointed to relieve it, cannot, after that day, regularly fell it 
at his own hand, though by a roup ; he ought to get a war- 
rant from a ju^ge for doing it with fafety. 

After having touched a little on exchange and fale, it will 
be ufeful to add a comprehenfive table of intereft, for the pri- 
ces of things fold, tsV- 
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If the fum confifts of pounds^ ihillings, and pence, take the 
decimals of fuch (hillings and pence. Thus the intereft of 
/do. 9, 6* for 104 days is found, by multiplying 60-475 by 104 
which makes 6289-4. the intereft of which, (the fraction being 
of no account) I find in the table to be V and 8 tenths, 

i- s* (J. p. 

Thus 6000 - * 16 5 3 Tenths 
2©o - - 00 6 6 Tenths 
80 - - 00 2 6 Tenths 
9 » - 00 o 3 Tenths 



Principal 6289 Interred 17 % 8 
Note. In calculating intereft by days, as above a Leap year 
ought to be luppofed to contain only 365, and not 36c* days. 

And with reipecT: to the intereft of /hillings and pence, iefs 
than one pound, it is of fo little value, and fo obvious, that 
they who do not readily underftand decimal fractions, may pafs 
over the fame in the operation, and keep to the pounds only. 

On Stamp Duties. 

The editor might have given a lift of the deeds or writs, 
which ought to be written on ftamped paper, but there are fo 
many new duties of late impofed, and in all probality to be im- 
pofed, that there would have been foon an alteration in this 
matter. And no perfon can be at a lofs to get the fort of ftamp- 
ed paper, for his purpofe at any time, if he tell the ufe he in- 
tends it for, to thofe who fell the paper, Befide, in the courfe 
of the Effay, the moft of thefe things are noticed, fo far as they 
are material. 
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LAW TERMS IN SCOTLAND, 



FOR THE USE OF THE COMMON PEOPLE. 
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Abbreviate of an adjudication, 
an abridgment of a decreet of 
adjudication of Land, figned by 
the Judge who pronounces the 
decreet, and regiftercd within 
60 days after the decreet. 

Abdication , renouncing or 
giving up an office. 

Abettor, one who encoura- 
ges another to a criminal acti- 
on, or who is art and part in 
the performance itfelf. 

Abiding by a iuriting y to 
hold by a deed as true, when 
it is alledged to be falfe before 
a court. 

Ability, the power of doing 
certain actions in acquiring or 
transferring property. 

Abjuration, denying upon 
oath that the pretender has a- 
ny right to the crown of this 
kingdom. 

Abolition, the repealing of a- 
ny law or ftatute. 

Abrogation, the annulling or 
repealing a law. 

Abfence, when a perfon is 
fummoned in a civil matter, 
and does not appear, the court 
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gives fcntence in abfence againft 
him. 

Abjlr acted multures, the dues 
of grinding corn, which is 
bound to a mill, kept back 
thofe who are obliged to pay. 

Acceptance, the accepting of 
a bill, or of an offer in bar- 
gaining. 

Accepter, the perfon who 
accepts a bill or offer. 

Accejfton, the method of ac- 
quiring property, by which, of 
two things connected, the prin- 
cipal draws after it the acceffary. 
The owner of a cow has the 
calf. 

AcceJfory y is the fubje£t ac- 
quired by acceffionj or the per- 
fon who afiifts in committing 
a crime. He in general frauds 
or falls with the principal. 

Accomodation, the agreeable 
ilTue of a debate. 

Accomplice y the fame as ac- 
ceffary. 

Ac cor 4 j the accommodation 
between parties at variance by 
an oiler accepted. 

Accretion j the property ac- 
A quired 
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quired in an unoccupied thing 
by its adhering to, or follow- 
ing another which is occupied. 
A Icg-tcy left to two perlbns, 
one of whom dies before the 
rcftator, devolves to the fur- 
viver. 

Accumulation, the concur- 
rence of Teveral titles to the 
fame thing, or of feveral cir- 
cu m Trances to the Tame proof. 

At :cu fni f ion 9 the charging a- 
ny peribn with a criminal acYi- 
on j in ones own name, or in 
that of the public. It differs 
little from impeachment, or 
indictment* 

+ Acqmefi tnce^ the confent of 
a peribn to the determination 
of another in his caufe ; which 
concludes him. 

Acquiftti$fiyQracquift) th e right 
or title to an eftate got by 
purchafe or donation. 

Acquittal) a dilcharge, deli- 
verance, or letting aperfonfree 
from the guilt or TuTpicion of 
an offence. 

Acquittance^ a rcleaTe, a dif- 
charge in writing for a Turn of 
money. 

Acre, the univerfal meaTure 
of land in Britain. In England 
it contains four Tquare roods \ 
a rood contains 40 Tquare 
perches or polrs, of i6± feet 
erch. In Scotland, an acre con- 
tains four fcjuare roods, a rood 
40 Tquare falls j a fall 36 Tquare 
ells. And the Scots acre is 
the EngUfh acre, as' 100,000 
to 78,694. 

ASt% Jul inftrumem in wri- 
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ting for declaring the truth of 
any thing j or an order in a 
proceTs. 

Aci of curatory^ the deed 
of a court authorifing curators 
who are elected by a minorj 
to manage his affairs. 

Act and commiJjtQn for taking 
a proof tie extracted warrant 
of a Judge to the perfon there- 
in named ? for takmg a proof 
bywitneiTes, EjrV.and to report. 

Ail of parliament^ the ftatute 
of the King , Lords and Com- 
mons on any Tubject. 

ABiotty or laiv fuit y or pro- 
ctfs t play^ purfuit, is a demand 
before a Judge for obtaining 
what is due. 

Addition, or defgnaton, the 
title of a man beiide his name 
and furname. 

Adherence^ Action of, an ao 
tion of a hufband or wife a+ 
gainft the other y to compel 1 
either party to adhere in cafe 
of wilful defertion. 

Adjournment^ putting off 2 
court or meeting to another 
time. 

Adjudication , a decreet of the 
Court of Seffion, whereby a 
creditor attaches the land and 
other heritable eftate of bis 
debtor for payment or fecuri- 
ty. It is either general, of all 
the lands, and redeemable in 
ten years*, or Tpecial, of a part, 
and redeemable in 5 years. 

Adviifiiclcsy anv writings re- 
ferred to for proving an alle- 
gation in a proceTs. 1 

Ad mi id/1 ration y the govern- 
ment 
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mentor management of affairs j 
and particularly the exercife 
of diftributive juftice. 

AdminiJ}rator y the povrcr of a 
father over the pcrfons and e- 
ftates of his children during 
their minority. Or a tutor 
or curator lor pupils, Minors, 
or fatuous pcrfons, 

Adminiflratrix) a woman who 
acts as administrator. 

Admvrni High) is a Judge of 
fupreme jurisdiction, in all ma- 
ritime caufes within Scotland. 

Adm'trality* High Court of, 
is the court in which the High 
Admiral is Judge, 

Advcrfary, a perfon who is 
an enemy to or oppofes another. 

Adult) a youth between four- 
teen and twenty-one years of 
age. 

Adultery ) an unlawful com- 
merce between one married 
perfon and another, or bet ween 
a married and unmarried per- 
ibn. The puniihment of open 
adultery is death. 

Advocate, a Lawyer who un- 
dertakes the prolix ut ion and 
defence of caufes. 

Advocate y King's, the prin- 
cipal Crown Lawyer in Scot- 
land. 

Advocates j Faculty of, the 
body of Lawyers who plead in 
allcaufes before the high courts 
of Scotland. 

Advocation , Bill of y is a peti- 
tion to the Court of Seffion, 
by a party before an inferior 
court, to call the aftion from 
the latter to the former. 
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Advocation * letters oj] the 
decree of the Court of Serfion, 
on a bill of advocation. 

Advoufon, the Right of Pa- 
tronage, or of presenting to a 
vacant benefice. 

Affiance, the mutual plight- 
ing of troth between a man 
and woman, to marry ea.eh o- 
ther- 

Aff davit* an oath in writing, 
fworn before a perfon autho- 
rifed to take it. 

Afftnhy % the connexion be- 
tweeh one of the married per- 
fbns :md the blood relations of 
the other. 

Affirmation* the confirming 
of the fentence of an inferior 
court, by the fupreme court. 
Or, it is the folemn declarati- 
on of the Quakers, which is 
allowed for an oath. 

Affray* a ikirmifh or fight 
between two or more perl on \ 

Age, a certain period of life, 
when perfons of both fexes are 
enabled to do certain acts. 
Twenty one, is called full age. 

/Igent, a peribn intrulted 
with the management of an 
affair. 

Agent and Patient, a perfon 
who is the dotr of a thing, and 
alfo the peribn to whom ii is 
done. 

Aggravation, denotes what- 
ever heightens a crime, or ren- 
ders it more black, 

Aggreffr, the perfon wlu 
begins a quarrel, or makes the 
iirft affault. Who was the 
aggreflbr ? is the rirft enq uiry. 

A 2 Atmiii** 
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Agnate, any male relation 
by the father's fide. 

Agreement^ the confent of 
feveral peribns to a thing done 
or to be done. 

Aid, any kind of nfliftance. 

Alba jirma, or Album y was 
rent paid in lilver, and not in 
corn, which was called black- 
man*. 

Alibi, when a perfon is ac- 
cufed of a crime committed in 
a certain place, and at a certain 
time, and he proves he was 
cHc where, it is faid, he proves 
alibi, or elfewhere. 

Alien, a perfon who owes 
allegiance to a foreign Prince, 
he cannot hold a feudal right 
in Scotland, without being na- 
turalized in legal form. 

Alienation, the making over 
a man's property in lands, ef- 
fects, £5*6. to another perfon, by 
writing and delivery. 

Alienation in mortmain, the 
ma king over lands, C5V. to a bo- 
dy politic, or to a religious 
houfe. 

Aliment^ obligation of, the 
natural obligation of parents to 
provide their children with the 
neceflaries of life. 

Alimentary Debt, an obliga- 
tion on a perfon to pay a 
yearly lum for the maintenance 
of another. It is no: nrrefta- 
ble by creditors. 

Allegatiort f a plea or argu- 
ment. 

Allegiance, the obedience 
which every fubicc~t owes to his 
Sovereign. 
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Allegiance, oath of y is taken 
in acknowledgment of the 
King as a temporal prince. 

Alliance, the relation between 
two perfons or families by 
marriage, or a treaty between 
iovereign princes for mutual 
fafety. 

Allodial goids, are thofe en- 
joyed by the owner indepen- 
dent of any other perfon. 

Allodium , alleud, lands which 
are the abfolute property of 
their owner, without being ob- 
liged to any fervice or acknow- 
ledgment to a fuperior Lord. 
There are no allodial lands in 
Britain. 

Alluvion, the gradual in- 
creaie of land along the fea- 
ihore, or the banks of rivers. 

Ally, a Sovereign Prince or 
State who has entered into al- 
liance with others. 

Ambulatory 1 ibch courts as 
were not Jixed, but removed 
fometimes to one place, fome- 
times to another. 

Amendment, the correction 
of an error, or addition of an 
omiflion made in the libel or 
procefs, before the plea is plea- 
ded, but after it is pleaded the 
amendment muft be made with 
leave of the court. 

Amercement, or amerciament, 
a pecuniary punimment impo- 
fed on offenders at the mercy 
of the cuurt. 

Amiens curia y denotes a by- 
ftanderwho informs the court of 
a matter in law which is 
doubtful or miftaken. 

Ancejioriy 
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a perfon is defcended in a 
ftraight line. 

Ami) or annat, is half a years 
ftipend due to the executors of 
a minifter, befide what was due 
to him (elf. 

Annexation, the uniting of 
lands or rents to the crown. 

Anninubiles, the marriagable 
age of a woman, at 12. 

Annual rent, the yearly in- 
tereft, or profit due by a debt- 
or to a creditor for the ufe of 
money. 

Annual rent) right of, the 
original method of burdening 
lands with a yearly payment 
for the loan of money, before 
intereft was allowed. 

Annuity , a fum of money 
payable yearly or termly, for 
a certain number of years. 

Annulling^ the cancelling, or 
making void a deed, fentence, 
or the like. 

Annus deliberandi) the year 
allowed to an heir from the 
ancestor's death, to deliberate 
whether he will enter heir to 
him or not. 

Anomalous^ whatever is irre- 
gular, or deviates from the rule 
obfcrved in other things of the 
like nature. 

Anfiver to a Petition, the 
return or defence made by a 
party to a petition of another 
party ferved upon him. 

Antedate, a fpurious or falfe- 
date, prior to the true date 
of a bond, bill, or the like. 

Appertura tabular urn, the 
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breaking open a laft will and 
teftament. 

Apparent biir f the perfon en- 
titled to fucceed to the eftate 
of a defunct before he is en- 
tered. 

' Appeal, the removal of a 
caufe from an interior court to 
a fuperior. 

Appearance) a defendants at- 
tendance in court on being 
fummoned. 

Appellant) one who makes 
appeal. 

Appellee) the perfon again ft 
whom an appeal is brought. 

Arbiter) a perfon to whofe 
deciiion any diipute is referred 
by the parties. 

Arbitrary puni/hnitvit, fuch 
as is by law left to the diibre- 
tion of the Judge, below what 
is capital. 

Arbitration, arbitrage, or ar~ 
bitrement) the power given by 
contending parties, to an arbi- 
ter, to fettle their matters, on 
which he pronounces a de- 
creet arbitral. 

Arbitrator, a private extra-' 
ordinary Judge, chofen by the 
partys, to determine controver- 
fies among them. 

Arraignment) to fet an nati- 
on in order, or to call a per- 
fon to an Aver in form of law, 
upon an indictment, £sV. 

Art-ear, the remainder of 
rent, or an account, or the 
like, unpaid. 

Arrcfl) to apprehend and 
reftrain a perfon, in order to 
oblige him to be obedient to 
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the law \ or to attach the ef- 
fects of ones debtor in the cu- 
stody of third parties, till the 
debt be paid or fecured. 

A r reft of Judgment,^ the af- 
figning juft reafons > why judg- 
ment fhould not pafs. 

Art and part 9 an acceflnry 
to a deed. 

AJcendnnty is he who fuc- 
ceeds to his Ton, nephew, or 
the like \ the oppollte of des- 
cendant* 

Ajjpttlti a violent injury of- 
fered to a man's perfon, being 
of a higher nature than battery. 

Affedaiion, a perpetual tack. 

Ajfiffor, an inferior officer of 
Juiuce, who affifts the ordina- 
ry Judge with his opinion and 
advice. 

Ajfign, or Affignee \ a per- 
fon to whom a thing is allign- 
ed or conveyed. 

Affigker^ he who conveys 
or affigns any tiling. 

Affigningy the giving over 
a right, or in a particular fenfe 
the fetting forth a reafon or 
pointing out any thing. 

AfffZ€> the fame as jury, or 
inquehY 15 men. 

Ajjythmtnt) the indemnifica- 
tion made to an injured party. 

AJlrlFuon^ or 1 kir/age, be- 
ing bound to carry and grind 
corn at a particular mill, and 
to pay the ordinary dues of 
multure, fequels and fcr vices. 

Ajp;! t t::i, a ianchi nry or place 
of refuge for criminals ^r debt- 
ors. There is none for crimi- 
nals in Scotland. 
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Attainder*) the art of attain* 
ting, or rinding guilty. 

Attainted) found guilty of a 
crime, as t region, $5V. 

A$i cjhi tie n t wi t n c 01 n g t he 
truth of any thing in writing. 

Ati<irmy % & perfon who takes 
upon him the charge of other 
men's bufinefs in their abfcuce. 

Attorney, letter cf y the pow- 
er or warrant given in writing 
to an Attorney. 

Auction, or Rct:p, is a pu* 
blic fale of any thing, by which 
the higheft bidder is always 
the buyer. The feller dare 
not intcrpoie to caufe one bid 
for him. 

Avail of Marriage, an an- 
cient cafualty due to the fupc- 
rior, by the valval on his at- 
taining the age cf puberty, or 
14 years. 

Auditor ; one who regularly 
hears, examines, and fettles the 
accounts in many offices* 

Average 3 a medium, or mean 
proportion* of any thing. 

Averment , declaring any 
thing, or eftabliftung it in a 
pofhive manner. 

Averftonem per y Sa/e y is a 
fale by the lump, or the whole 
of any thing. 

Authentic j fomething of ac- 
knowledged and received au- 
thority % or cloathixl in all its 
formalitys. 

Award, the Judgment of an 
arbiter, who is cholcn by die 
parties to end their differences. 

Axiom, or maxim ; is a rule 
inferred from feveral cafes de- 
pending 
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pending on the fame ground 
of law which is inconteftlble 
and to be received without 
proof. 

B 

Back-bond, is a bond grant- 
ed by him who receives a deed 
in order to declare the pur pole 
of the deed, and to bind the 
grznter to perform accordingly. 

Back- tack, is the tack or 
leafe granted by the wadfeticr 
or heritable creditor of lands, 
to the reverfer or debtor. 

Bail % the furety for a pri - 
fon er's ap pea ranee to ft a n d trial , 
on which he is admitted to 
bail, or liberty. 

Bailie i a magi ftr ate in Roy- 
al Boroughs - y alfo a Judge ap- 
pointed by a baron. 

Bairns part of gear , is that 
portion of the effects which 
by the law falls to the children" 
or a marriage on the death of 
either of their parents. This 
\s two third parts, when their 
father dies fir ft, and one third, 
if the mother. 

Bankrupt f a perfon in trade, 
who becomes insolvent. 

Ban j cr Bunn, a folemn 
publication of any thing. As 
the alking of bans, before 
marriage. 

Bar, the in cloture in a court, 
where the council plead caufes. 
Alio a pica Ijy the defendant, 
which bars or deftrpys the 
plaintiff's a&ion. 

Bargain, an agreement, or 
contract concerning fale, in 
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which good faith fhould be 
obferved. 

Baron, a degree of nobility 
next below a Vifcount, and a- 
bove a Baronet. Alfo one 
holding lands of the Crown 
with Jurifdiftion to recover his 
rents and mill fcrviccs \ and 
to hold pleas of debt not ex- 
ceeding 40s. and for fines not 
exceeding 2cs. c?V. Like wife 
an office, as Baron of the ex- 
chequer, EirV, 

Burotut, a degree of honour 
next to a Baron j it has fir, 
attributed to the name, and 
lady to his wire. 

Bxrcny, the honour and ter- 
ritory cf a Barony. 

Baft-right j a right cf land 
holckn of the granter, which 
is a leaver and mere private 
rgiht than that which is held of 
the grant er's fuperior. 

BaJLhd, one born out of 
marriage. He cannot fucceed 
by courfe of law to his parents, 
nor make a teftament unlefs 
he is legitimated by the King, 

Baffin, the finking, beat- 
ing, or offering violence to a- 
nother perfon. Battery pen- 
dente lite, is the in\ acting, 
wounding, or flaying of one 
party by the other, during the 
dependence of a law-fuit be- 
tween i hem, whereby the in- 
vader Jofes the plea irrecover- 
ably. 

Behaviour as heir, Cejlio pro 
het&k ; is the apparent heir of 
any proprietor of lands inter- 
meddling 
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meddling with the land, rents, 
or writings before his entry ; 
whereby he is liable for his 
anceftors debts. 

Bench) a tribunal, or judg- 
ment feat. 

Benefice y a church endowed 
with a revenue for the perfor- 
mance of divine fervice, 

Beneficium competent it?) the 
benefit of fubfiftencc, by which 
a father, or grandfather is al- 
lowed as much out of the pro- 
vihon made by him to his chil- 
dren or grand-children, as is 
neceflary for his own iubiift- 
ence. 

Beneficlum inventor it , the be- 
nefit of inventory , is compe- 
tent to an heir, who, within a 
year after his anceftors dfeath, 
gives up an inventory of his 
anceftors heritable fubjetTts. By 
this, he is Liable for no more 
debt than the value of the in- 
ventory. 

Beneficing ordiniiy or of dif- 
cufiion ; is the benefit compe- 
tent to a fimple cautioner for 
a debt, of having the princi- 
pal debtor difcilfied by the cre- 
ditor; or a horning denounced 
and regiftered, his moveables 
poinded, and his hefrirageadjud- 
ged r before the cautioner pay, 

Befiail, or Befih/, all forts 
of cattle, or other beafts. 

Bigamy 9 .the po hellion of 
two hufbands, or two wives 
at the fame time. Which is 
puni Arable as perjury, by con- 
fifcation of moveables, impri- 
ionment, and infamy. 
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Billy a petition to a court. 

Bill of exchange , the ob- 
ligation of a debtor to pay mo- 
ney to his creditor. It is cal- 
led an inland Bill, when it is 
between perfons of the fame 
country. 

Blackmail^ a confideration 
paid formerly, by poor people 
to perfons of note and power, 
to prote£t them from molltroo* 
pers, or robbers. 

Blanch holding, a tenure by 
which the vaflal is obliged to 
pay his fuperior only an elufo- 
ry duty yearly. 

Blajphemy> an indignity or 
injury offered to God, by de- 
nying what is his due, or at- 
tributing to the creature what 
is due only to the creator. It 
is puniAvable with death. 

Bloodwite, the guilt of blood, 
a fine for fhedding blood. 

Blo*W) any kind of ftrokcj 
with the hand or a weapon. 

Bona fides, honefty of opini- 
on or intention in doing any 
thing. 

Band) a formal deed of a 
debtor, onftamped papertopay 
money or perform a thing to 
his creditor, under a penalty 

Bondage, is ilavery, or vill- 
anage. 

Borghy is a pledge or furety. 

Borgh of Jrlamhaldy is cauti- 
on found by the feller to the 
buyer, to make the goods 
fold, forthcoming. 

Borough, a body corporate, 
made by the King, of the in- 
habitants of a certain traft of 
ground 
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ground, and endowed with Ju- 
rifdiction and privileges. 

'Boroughs R}ya/ } arc Corpo- 
rations tor the advantage of 
trade, made by the king. They 
generally fend commiffioners 
to Parliament, and they fend 
yearly commifiioners to the ge- 
neral convention of the Bo- 
roughs at Edinburgh. 

Boroughs L a no, c au t i o n f o u n d 
to keep the peace. 

ifafr, a recompence, or a- 
mends. 

Bottomry f a marine contract 
for borrowing money on the 
bottom of a ihip ; or the len- 
ding of money to a merchant, 
for a greater ium at the return 
of a ftup, the lender (landing 
to the hazard of the voyage. 

Bovata ierr&y an oxgate of 
land, or 13 acres, 4 oxgatcs 
make one pound land of old 
extent. 

Breach y where a perfon 
breaks thro 1 the condition of 
a bond or covenant. 

Breach of arrejlmtnt, where 
a perfon delivers money or 
goods to the owner after an 
arreftment is laid into his hand 
by a creditor of the owner. 
Whereby the breaker of the 
arreftment is liable for the debt, 
€sV. 

Breve or Brief, a writ from 
the chancery to a Judge, au- 
thorizing him to call a Jury for 
enquiring into the cafe, and to 
pronounce Sentence on their 
oath. 

Bullion^ uncoined gold, or 
filver in the ma Is. 
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Burgage , a tenure whereby 
the inhabitants of a borough 
by cuftom or charter hold their 
la nds of the king, or other fu- 
pcrior, for watching, and ward- 
ing, JjV. 

Burglary % the breaking and 
entering into the dwelling* 
houfe of another perfon in the 
night time, with intent to 
commit fomc felony, 

By+Iawii private and pecu- 
liar laws for the good govern- 
ment of a city, court, or other 
community, made by the ge- 
neral confetti of Lhc members. 
They are to be reaf enable, for 
the common benefit, and a- 
greeable to the public laws. 

By r laws } are made by neigh- 
bours in the country elected by 
common confent in byrlaw 
courts* The Byriaw men or 
Judges take cognifance of com- 
plaints between neighbour and 
neighbour, and obferve the cu- 
ftomary dutys of the tenants 
to their landlords, C5V. 

C 

Ca lit fig the ho ife , in the Bri- 
tifh parliament, is calling over 
the members names, every one 
anfwering to his own, and go- 
ing out of the houfe in the or- 
der wherein he is called. 

Calumny^ (lander, or a falfe 
charge. 

Candlemas , the fecond day 
of February, a term. 

Canon , a rule, fometimes a, 
few duty, 

B Ganon~Iaw % 



x C E S 

Canon-law, a coll eft ion of ec- 
clefiaftical laws, ferving as the 
rule of church government, 
and other matters. It is of 
little ufe in Scotland. 

Capital crime, fuch an one 
as fubjects the criminal to the 
lofs of his head or life. 

Capitation, a tax on each per- 
fon. 

Caption i a writ to apprehend 
and imprifon a ptrfon till he 
make payment, or fatisfaction 
to the creditor. 

CafmUtys of fupcriority, thofe 
dutys which afupcriorhasright 
to from his vaflal, bcllde the 
yearly duty, in his charter, as 
nonentry, relief, liferent efche- 
at, difclamatidn and purpref- 
ture. 

Cafus amiffionis, the fpecify- 
ing of an accident, by which 
a writing was loft, in the cre- 
ditors cuftody, when he is fil- 
ing to prove the tenor of it. 

Caveat^ a formal intimation 
to a Judge, or office, notifying, 
that they mould beware how 
they act in the specified matter. 

Caution, is other wife called 
Bail, oriurety. 

Caution, ^Juratory, fuch as 
he who petitions for a fufpen- 
fion of a icntence, fwears he 
can get. 

Certification , in fummonfes, 
t5V, the afTurance givtn ex- 
prefsly, or implied, that if the 
party do not appear, the Judge 
will proceed as if he were pre- 
fent. 

Ceffio bcmruni) an action by 
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which a debtor in prifon ob- 
tains perfonal liberty, on deli- 
vering up all his real and per- 
fonal eftate to his creditors. 

Challenge, an objection a- 
gain ft a Juryman, or witnefs, 
that he is not impartial or a- 
gainft a deed, that it is not 
true, or valid, 

Chancc-medly, the accidental 
killing of a man, without any 
evil intention, and while ac- 
ting lawfully. 

Charter, a written inftru- 
mcnt, or evidence of a thing; 
or it is a deed for the convey- 
ance of land, and efpecially 
for the grant of the Feudal 
fubjecl by the Superior to the 
vaflal on ftamped parchment. 

Chattels, all forts of goods, 
moveable, and unmoveable, ex- 
cept fuch as are of freehold. 

Circuit, a longer courfe of 
proceeding at law than is ne- 
ceiTary to recover the thing fu- 
ed for. Or it is the journey 
which the Judges take twice a 
year thro' the kingdom, to 
adminifter juftice in criminal 
matters, C5V. 

Circuit court of Juf!iciary t t\ie 
Court held by the Judges on 
their Circuit. 

Circumduction, fhuttmg up 
or concluding j is the order of 
a Judge declaring the parties 
barred from further hearing or 
proof on the points that are 
Specified. 

Civil, fomething which re- 
gards the policy, public good, 
or peace of the citizens ^ as 

civil 
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civil government, civil law, 
tsV. or it is the ordinary pro- 
cedure in an action of Debt, 
EsV, oppofed to criminal. 

Civil law, the law of each 
ftate ; or it is the Roman law 
which is written in Latin, and 
has no authority in Britain, 
but in fo far as any part of it 
is adopted. 

Claim, a challenge of inte- 
reft in any thing, which is in 
pofleffion of another. 

Clandefline^ \wy thing done 
without the knowledge or the 
parties concerned, or without 
the proper folemnities. 

Glare~conj}at, Precept of, is 
the warrant of a fuperior for 
inventing the heir of his for- 
mer vaflal in the property of 
the fubjeel, without the verdict 
of an inqueft. 

Claufe, an article, or parti- 
cular ftipulation in a contract, 
a charge, or condition in a 
teftament, &V. 

Clergy, the general name gi- 
ven to the body of Ecclefiaftics 
in the church, in diftin&ion 
from the laity* 

Clergy, Benefit of, a privi- 
lege in the cafe of felonies, 
whereby the guilty perfon, in- 
ftead of being put to death, is 
burned in the hand, or other- 
wife puniihed with lefs than 
death. 

Code $ a collection of the laws 
and conftitutions of the Roman 
Emperors, made by order of 
Juftinian. 

Codkil, a fupplement or ad- 
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dition made by a Teftator to 
his laft-will or teftament. 

Cognate, any male relation 
thro* the mother. 

Cognitionis, Caufa^ Decree of ; 
is a decree, not againft the heir 
of a deceaicd Debtor, for he 
renounces the fucceffion, but it 
is againft the eftate of the debt- 
or. 

Cohabitation, the ftate of a 
man and woman living together 
like hulband and wife, with- 
out being legally married This 
continued lur a year and day, 
is deemed equal to marriage. 

Co-heir, one who fuccecds 
to a ihare of an inheritance, 
which is to be divided among 
fever ah 

Coin, all manner of the fe- 
veral ftamps, and fpecies of 
money in any nation. 

Citation, is the beftowing 
of a benefice on a clergyman 
by a Prefbytcry, who have it 
in their own gift. Or it is the 
comparifon of a copy with an 
original writing. Or it is that 
right which an heir has of 
throwing the heritable and 
moveable eftate of the deceaf- 
ed, into one mals, and maring 
the fame equally with the other 
nea re ft of kin. 

Collegatary, a perfon who 
has a legacy in common with 
others. 

Colfege of Juflice, Court of 
Seffiott) or of Council and Seffion. 
is the fupreme Civil Court of 
Scotland, compofed of 15 Jud- 
ges. 

B 2 Qwufwtii 
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CoUufmi) a Secret under- 
standing between two parties, 
who proceed fraudulently a- 
gainft each other, to the 
prejudice of a third perfon. 

Commijjary^ a Biihops offici- 
al or Judge, for the confirma- 
tion of reitaments, for Actions 
of flander, E*rV. 

Commijjiwi the Warrant or 
letters patent granted to all 
perfons exerciiing Jurifdicli- 
on, giving them power to hear 
and determine law fuits. 

Commtttce 7 one or more per* 
fons to whom the consideration 
of a matter is referred, either 
by fomc Court, or the confent 
of parties. 

C&mmixtion, a method of ac- 
quiring property by mixing 
together different fubftances 
belonging to different propri- 
etors* 

Commodate y agratuitousloan, 
of which the property is the 
lenders, and the ufe is the 
borrowers. 

Conitmn-hi'Wy that body of 
rules and cuftoms received as 
law, before and beiide the l!a- 
tutr law. 

. Gamukotif that foil, of which 
the ufe is common to this or 
that town or Uir^lfhip. 

Comminr, Hoi/fe of the de- 
nomination given to the lower 
houfe of Parliament, orrepre- 
ientatives of the people. 

Commonty y lands belonging 
to two or more common pro- 
prietors. Or a Moor belong- 
ing to on but on which o- 
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thcrs have had promifruous 
poiTeffioii of pal tu rage, EffV, 

Communion of GcW/, the 
mutual communication of civil 
interefts, or moveable fubjefts, 
and the fruits of heritable 
hi bj efts, which take place be- 
tween man and wife. 

Commutation , the change of 
a penalty or punifhment from 
a greater to a lefs. 

Compenfation f the meeting 
of mutual obligations, which 
extinguiih one another, in 
whole or in part. 

Competency, the power and 
authority of a judge for taking 
cognifance of any matter. 

Competition, the claims of 
more than one perfon to one 
thing, ftated before a court. 

Coinpromife, an agreement 
of parties at Difference, where- 
by they fettle the matter, or 
refer it to Arbiters. 

Concluded cat if is where 2 
proof has been brought, and 
declared by the Judge to be 
concluded. 

Condition , a n o b li g at or y claufe 
or article of a treaty or con- 
tract. 

Confejfioflj an acknowledge- 
ment of fome truth tho J it be 
in prejudice of the perfon who 
makes the declaration. 

Confirmation , is made by a 
fuperior's ratifying a deed in 
favour of his vaiTal, 

Confirmation cf a T eft anient % 
is made by the commiiiary ap- 
proving and ratifying the te* 
Uarneut of decealed perfons, 
ConfifcatMti} 
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Confif cation y the adjudication 
of a criminal's effects to the 
treafury, 

Confufton, the method of ex- 
tinguishing obligations, where 
the debt and credit meet in the 
fame per ion* 

Congrefs, the trial before fur- 
geons and matrons, to prove, 
whether a man be impotent, 
or not, before fentence for dii- 
folving a marriage, is palled 
on the head of im potency, 

Conjuncl righis> are granted 
to two or more perions in joint 
fee. 

Conjunct and confident pet fins y 
are thole who receive convey- 
ances of fubjefts from debtors, 
in prejudice of the other credi- 
tors. Such perlbns are general- 
ly near relations, or have the 
confidence of the debtor. 

Gonquefi) is the real addition 
made by purchafe or gift, to 
a fathers eftate, during the 
marriage. , 

Confanguinity 3 the Relation 
between perions of the fame 
blood, or who are fprung from 
the fame root. 

Confervatcr^ an officer or- 
dained for the prefervation of 
privileges of fome cities and 
communities, with com milli- 
on to Judge of their differen- 
ces. As the confervator of the 
fcots privileges at Cam pv ere. 

Conf^nation of money t is a 
depofit made, where the debt 
iscalled into queftion, or where 
the creditor refufes to receive 
his money. Tor which 5 per 
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cent, is generally allowed tothe 
confignee who receives and 
keeps the money. 

Conftj} trial court y is the com- 
millaries court. 

Confpiracy y an agreement of 
men to do evil, or falfely to 
indict, or caufe to be indicted 
an innocent per fori of felony. 

Gonjlakle of Scotland an an- 
cient officer of the crown, who 
had cognizance of crimes com- 
mitted within two leagues of 
the court. 

Confab les to jfujlices of the 
Peace , are officers for executing 
their orders. They have pow- 
er to fupprtfs tumults, to ap- 
prehend delinquents, and thofe 
who can give no good account 
of themfelves, and carry them 
before the next Juftice of peace. 

Confutation ) the form of 
Government in any country 
or kingdom. Alio an or- 
dinance made by a fuperior 
power. 

Contracl, the mutual con- 
fen t of two or more perions 
who oblige themfelves to do 
fomething. 

Contravention, a man's fail- 
ing to difcharge his obligation 
or duty, or tranlgreffing the 
fame. 

Contribution of Goods , an o- 
bligation by maritime law, 
whereby the owners of the 
fhip and goods, which are lav- 
ed in a ftorm, are obliged to 
contribute for the relief of 
thofe whole g'jo is were thrown 

over 
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over board, for the common 

fafety. 

Convention) a treaty, con- 
tract or agreement between 
two or more parties* 

Conveyance ^ a deed or iu- 
ftrument, which paftes land 
or goods from one perfon to a- 
nother, on ftamped paper. 

Comntl $ a perfon found 
guilty of a crime by a Jury or 
Judge. 

Copartnery, or Copartnerships 
the ftate of bearing part, or 
porTerling a Hi are in a common 
ftock or bull ik is. 

\ Coroner y an oflkcr employed 
for\ the king and crown. His 
duty is to enquire how any 
violent death was occafioned. 

Corporation) a body politic, 
or incorporate, the members 
of which are qualified to take 
and grant j &c> 

Correi debendi) two or more 
perfons beund as principal 
debtors to a creditor. 

Corroboration , ft r e n g t h em n g 
or confirming a thing ; as a 
bond of corroboration is a new 
bond by the debtor or another 
perfon for an old debt. 

Corruption of Bloody is an in- 
fection accruing to a man's 
ftate, who is attainted of felo- 
ny and treafun, and to his if- 
lue. 

Covenant^ an agreement or 
contract between two or more 
perfons, to do fomething. 

Coverture, the ftate of a 
married woman who is under 
the power of her bulb and. 
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Council^ Privy , the primum 
mobile of the civil government 
of Britain, which bear part of 
the great weight that other- 
wile would be too heavy for 
the king. Of them the king 
has a felect number, called, the 
cabinet council, with whom lie 
determines the mo ft of things. 

Counfellor at Law, a perfon 
retained by a Client to plead 
his caufe before a court of Ju- 
dicature. 

Counterfeits 9 perfons who 
get money and goods by coun- 
terfeit letters or falfe token?, 
and are liable to punifhment. 

Counterftgning, is figning the 
writing of a Superior, in qua- 
lity of Secretary. Charters arc 
figned by the king, and coun- 
tersigned by a Secretary of 
State or Lord Chancellor. 

County, the fame as fliirc; 
that portion of land into which 
the kingdom is divided. 

Courty the place where Jud- 
ges diftribute juftice,orexercife 
jurifdiction. Alio the afleffi- 
bty of the Judges, Jury, E5V. in 
the place, 

Courtefy of Scotland) where a 
man marries an heirefs infeft- 
cd in Lands, and has a living 
child by her. If the mother ?nd 
child die, he has the rents of 
the land during his life* 

Creditor ) a perfon to whom 
a fum of money is due in any 
way* 

Crime, the tranfgreffion of 
a law, whether natural or po- 

fitive. 

Criminal 
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Criminal Letters, a precept 
from the Justiciary, contain- 
ing the accufation againft the 
perfon, and a command tofum- 
mon him to ftand trial. 

Croft t a little clofe or inclo- 
fure adjoining to a dwelling 
houfe. 

Crown i an ornament worn 
on the head by kings and no- 
blemen, as a mark of their dig- 
nity- AHb regal power. 

Culprit^ a perfon arraigned 
before his Judge. 

Curator^ a perfon appointed 
to manage the affairs of minors, 
or of thofe who are mad, deaf 
or dumb. 

Current rent, is where the 
term for which a rent is due, 
is begun to run. 

Curftng parents, is when 
children, fixteen years old, im- 
precate evil from God to their 
parents. In fuch cafe they are 
guilty of death. 

Cujlom, implies fuch ufages, 
as tho* voluntary at firft, are 
yet by practice become necelTa- 
ry. It is a law not written, op- 
pofed to written law. 

D 

Damage and tnterefi, the lofs 
fuftaincd by a perfon, thro' 
the hurt done to his eftate, and 
the hinderance of profit from 
it. 

Date, a defcription of the 
day, month and year of our 
Lord, and fometimes of the 
kings reign, on which a deed 
is figned. 
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Day of grace, thofe granted 
by the court, at the prayer of 
the defendant or plaintiff, in 
whofe delay it is. Alfo the 
three days allowed for payment 
of a Bill of exchange, after it 
becomes due. 

Deads pari, that portion of 
the funds of a marriage, which 
upon the diffplution of it, goes 
to the neareft of kin of the 
huft>and or wife deceafed. 'I'll is 
is a third part in cafe of child- 
ren, or the half, in cafe of 
none. 

Dean of Guild \ a Magi fix ate* 
in a Royal Borough, who has 
the cogrnf^nce of mercantile 
caufes, and the infpeftion of 
buildings within the borough. 

Death-bed, Laiv of, the pri- 
vilege of an heir to reduce all 
deeds of his predeceffor, grant- 
ed while on death-bed, in pre- 
judice of the heir. And this 
is reckoned within fixty days 
of his death, if he had not af- 
terwards gone to kirk or mar- 
ket. 

Debita fundi, debts recover- 
able by an action againft the 
debtor himfelf, or againft his 
lands. 

Debita frucluum, debts re- 
coverable out of the fruits of 
the lands from which they are 
payable. 

Debt, any thing due to a- 
nothcr, as money, 

Debtor, the perfon who owes 
any thing to another. 

Deceit y a fubtile trick, or 

device 
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device ufed to defraud another, 
which is punifhable. 

Decimx inchif?, lands cum 
dec ? mis inclufis, or funds in- 
cluded, are free from teind, 
minifters (Upend, cjjV. 

Deciftcns of Scjficn, are the 
judgments of the court of fef- 
{ion in particular cafes, which 
have great weight in finiilar 
cafes, but are not law ftriclly, 
beyond their own cafes. 

Declaration, Judicial, is made 
in a formal manner by a party 
before a judge. 

Declaratory Action , is that 
by which a purfuer craves that 
fome right or privilege mall 
be declared to belong to him. 

Declinature of Judges, is re- 
fufing to fubmit to their Juris- 
diction in the caufe, in which 
it is pleaded. 

Decree, an order of a Supe- 
rior power, for the regulati- 
on of an inferior, A Ho the 
Sentence or Judgement of a 
court. 

Decreet Arbitral the Sen- 
tence of an Arbiter, in the 
Submifilon or reference of a 
matter to him. 

Peed $ any legal writing, con- 
trail:, conveyance, £3V. 

Defamation, the Speaking 
flanderous words of another, 
for which the Qanderer is pu- 
nifhable. 

Defence, a Justification or a- 
pology. "The defendants an- 
fwer to the plaintiffs demand. 

Defendant, the per Son accu- 
sed and fummoned. 
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Defender, an advocate, or 
he that defends another. 

Deforcement, oppofing the of- 
Srcers of the law in the execu- 
tion of their office. 

Delegation, extinguiming an 
obligation on a former debtor, 
by another becoming bound 
in his place. 

Dt/icl, Such an ofTence, or 
breach of the peace, as is pu- 
nifhable by line and imprifon- 
ment. 

Delinquent, a guilty perfon 
who has committed fome of* 
fence for which he is punifha- 
ble. 

Delivery of writings, is the 
delivery of deeds to the per* 
Sons in whofe favour they are 
granted, without which they 
are not valid, unlefs they con- 
tain a claufe difpenfing with 
the non-delivery. 

Demembration, the crime of 
depriving one of a member of 
his body, or the punifhment 
of cutting off a member of the 
criminals body. 

Dcmife, death or deceafe. 

Denizen, an alien made a 
Subject by the kings gift. 

Denunciation, a Solemn pub- 
lication of a thing. 

Denunciation at the Horn, is 
the publifliing a debtor to be 
a Rebels becaufe he has not o- 
beyed a charge of horning. Oo 
this follows a caption for taking 
his perfon, c5"V. 

Deponent, z. perfon who makes 
oath before a court. 

Depofty a thing committed 
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to the cutlody of a pcrfon, 
to be fefely kept and returned 
on demand. 

DcpofiUUicit) the contract of 
committing a depoiit to the 
keeping of any perfon, for be- 
hoof of the owner who is call- 
ed the depofitor, and the o- 
ther the depositary . 

DepcJthMy tire Teftimony of 
a witnefs on oath, before a 
court. 

DtfcendentSi the offspring 
of an Anceftor, who have par- 
ticular regulations as to marri- 
age and iuccellion. 

Difant) the tranfmiflion of 
any thing by fticcefiion and in- 
heritance* 

i Dejirtion, wilful \ when one 
of the married pair leaves and 
forfakes the other- If this is 
•for four years, \\ is a ground 
of divorce. 

Deftgnatlon^ the fame as ad- 
dition, or the title given to a 
man over and above his chrift- 
tian name and furname. 
- Defignatkn of Manjls and 
Glebes^ the appointment of 
them to the parfqn or incum- 
bent, 

DeflinatioTZy the appointment 
of perfons or things to any 
particular purpofe. 

* Deterioration y the making a 
thing worie* 

Devolution^ the falling of a 
right by fucceffion into new 
hands. 

Diet of appearance 7 the day 
to which the defendant is cited 
appear jn court, and every 
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other day on which the cjuef- 
tion is to be confidered. 

Diligence , t h e ca r e w hi : h pa r ~ 
tys are bound to give in \m - 
plementing contracts or trufts 
alio certain forms of saw where- 
by a creditor endeavours to o- 
per ate payment from his debt- 
or. 

Diocefc^ a particular diftrict 
under the government of a 
Bifhop; now that diltrict in 
Scotland, over which the ju- 
rifdictionofa com miliary court, 
or Bifhop's court, extends. 

Difcharge^ an acquittance 
from a debt or crime, 

Difofmftwfofi^ the difowning, 
or disclaiming of a luperior by 
the vaflal, whereby the latter 
loft his fee. 

Difeujfvm of '-debtors , the u? 
fing of diligence again ft them 
-for payment, by regiftering a 
Horning, and ar re icing, and 
poinding their moveables, and 
adjudging their lands. 

Dijpa ragan ent } inequality In 
blood, honour or dignity, in iht 
matching of heirs in marriage. 

Difpen/tiiioji} the licence fiSr 
doing certain actions which 
other wife are not permitted. 

Di/po/ftioriy or Cj&arters the 
writing which contains the 
grant "Or fale and conveyance 
of lands ; alio a di-i pout ion of 
moveables. 

Dijfo/tition. of tie annexed pro- 
perty of the Ktngy is the difti- 
niting- it from the crown, by 
acl of parliament, that it mny 
be fafd'y'fokh 
I , ba 
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Dive/ling, or diveftiture j 
the fale or furrender of ones 
lands or effects. 

D'tvifton of commonty, the di- 
viding of iand by the Court 
pf Sefiion, according to the 
valued rents of the common 
proprietors, or according to 
the interefts of thole concerned. 

Divorce, the legal diflbluti- 
tion of a marriage, at the fuit 
of the injured party, for adul- 
tery or wilful defertkm. 

Document^ fome written mo* 
nument or evidence produced 
in proof of any thing aflert- 
pd. 

Dole, a malevolent intenti- 
on, which is the effence of 
crimes* 

Dome, or doom, a fentence 
judgement or decree. 

Domicile, the dwelling place 
■where a perfon intends to re- 
main. It is formed by 40 days 
refidence. 

Dominion, the power to trfe 
and difpofe of a thing as we 
pleafe. 

Demi ilium eminens, the pow- 
er which a legiflator has over 
private property, by which the 
proprietor may be compelled 
to fell it for an adequate price, 
for the public utility. 

Dominium direclum, the 
right which a fuperior retains 
in the lands, notwithftanding 
the feudal grant to the vaflal. 
It is called fuperiority. 

Dominium utile, the vaSal's 
right or property. 

Donation, a voluntary gift* 
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Donatary, the perfon to 
whom the king be flows his right 
to any forfeiture fallen to the 
Crown, 

Donor, the perfon who gives 
a gift. 

Donee, the perfon who re- 
ceives a gift. 

Dos, or dote, is a marriage 
gift or tocher £Ood. 

Dowager, a widow endow* 
ed, a title applied to the wi- 
dows of Princes, Dukes, Earls 
and perfons of rank. 

Dovecote, a pigeon, houfe, 
from which, and the precin&s 
thereof, if the pigeons ftrap 
into the fkaith of other people, 
they may be fliot or poinded. 

Dower, that portion which 
is allowed a widow out of the 
lands of her hufband, after his 
death. 

Dowry, the money, or for- 
tune which the wife brings her 
huiband in marriage. 

Drawn-tiend, the tenth part 
of the corns after reaping, 
which were taken by the par- 
fon on the field. 

Duelling, the crime of fight- 
ing in fingle combat, on pre- 
vious challenges given and re- 
ceived. This is punithable by 
death. 

Duke, a title of dignity, crea- 
ted by patent, c5V. His rank 
is next below the fovereign, 
and he is called, grace. 

Duplicate,^ copy of any deed, 
writing or account. 

Dureffe, where a perfon is 
imprifoned contrary to lawj or 
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is thrsatned with violence, till 
he executed a writing, 

Dutciy, the dominions of a 
Duke. 

Dyvour or Bairman y a perfon 
iniolvent, who gives over all 
his fubftance to his creditors. 

Dyvour's habity a party co- 
loured habit, which fraudulent 
Bankrupts are appointed' to 
wear, 

E 

Eart 9 a title of dignity next 
below -a Marquis, and above a 
Vifcount j created by cin£ture 
of fword, mantle of rtate, cap 
and coronet, and a charter. 

Earldom y the Lordlhip or 
territory of an Earl. 

Eamefl or jirlesy money 
fometimes given by the buyer, 
in evidence that the bargain is 
made. 

Eafementy a privilege of 
convenience, which one neigh- 
bour has of another, without, 
profit, as, a way thro* his 
lands, a fink, or the like. 

Edict y a proclamation of 
command or prohibition by a 
Prince to his fubjeffcs* Abb a 
precept by a judge, to be fer- 
ved on all concerned, in cer- 
tain matters. 

Effeclsy the goods, or move- 
ables poflefled by any perfon. 

Egyptians y i orners called gy p- 
fies, who were banifhed by aft 
of Parliament. 

Ejection, the throwing of 
goods overboard in a ftorm ; al- 
io turning out the poffefibr of 
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an heritable fubjeft, by force, 
in lawful form. 

Eiky an addition made to 
fomething,* which has gone 
before, an eik to a rever- 
fion, to an inventory in a con- 
firmation of an executor, isfc. 

Elopement y where a married 
woman departs from her hui- 
band, and co-habits with ano- 
ther man. 

Emancipation , the fetting a 
fon free from the fubje&ion or 
management of his father. 

Emergent y matters newly 
come to knowledge, which may 
be pleaded againft a decree. 

Endowment) the fettling a 
dower on a woman, or a pro- 
vilion on a parfon. 

Entry of a?i keir y that form 
by which an heir vefts himfelf 
with a title to his predeceflbr's 
Eftate. 

Envoy^ a perfon deputed to 
negociate an affair with a fo- 
reign prince or ftate. The 
fame as ambaflador, only he 
receives lefs ceremony. 

Equityy natural juftice, or 
to do to another, what one 
would wifh to be done to him- 
felf. Alio a mode of proceed- 
ing in Courts, whereby the ri- 
gour of law is abated, and aid 
given in proper cafes. 

Eretlmi of lands into a Baro- 
#y, is giving them the legal 
privileges of a Barony, 

Efcape of pr \f oners y is when 
they break prifon and flee from 
Juftice. 

Efcheaty the fall and forfei- 
C i turc 
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ture of lands and goods to the 
King, ferY. 

WfciUaff Jingk f was the for- 
feiture of a debtors moveables 
to the crown ior not obeying 
a r Surge of horning for civil 
debt. 

Bfchebty lifekettt) was the 
forfeiture of the debtors rents 
to his fupcriors, if he continu- 
ed a year and d-iy under de- 
nunciation for civil debt. 
Both tlij'e are now dene iwvay. 

Efcheatcr^ an officer who 
obferves the cfcheats of the 
King, 

hfpcufiilsj a promife or con- 
tract of a man and woman to 
marry each other. 

Ej}ate y the right, title, and 
intereft that a perfon has in 
lands, tenements and effects. 

JiJIatts, the lords and com- 
mons in Parliament. 

EJlra^ any betfft not wild 
which is found, and owned by 
nobody* 

Evef (hopper s y are thofe who 
Hand under the Eves or win- 
dows of a houfe, to liften -and 
carry news, and raift iTrife in 
the neighbourhood. They are 
punifl ible. 

EricfhHy a recovery of lands 
or ien'eirients by law. . 

Evuitvtcey any legal proof, 
to make the point in ifJue evi- 
dent to a Judge or Jury. 

ExftrmiMH) is- the exchange 
of one piece of grcftmd -with 
another. 

Mxceffttm* or dejhue, is an 
objection, or a ft op to a a ac- 
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tiou at law : exceptions are ei-^ 
ther dilatory or peremptory; 
under the ririr. are exceptions 
to the competency of the court, 
and againit tl c judge himfelf. 
Again IV the form of citation, 
the purfucrs title, and the form 
■of the a&ion. Agabift pro- 
ceeding, becaufe all parties ha- 
ving interest are not called. 
And perfonal exceptions to the 
defendant that he does not re- 
pr^fent the original debtor. A 
peremptory exception or' de- 
fence, is fuch as the decifion 
thereof fhall put an end to the 
caule. 

Exchequer y tl^e court for 
judgingandreceiving theKings 
revenue, debts or duties, lances 
and hereditaments, or other 
profits, benefits and cafualties 
belonging to the King- Ihey 
Judge by the forms of proceed- 
ing ufed in England. The 
court confiits of the Lord 
High Treafurer of Great Bri- 
tain, a chief Baron and four 
other Bar oils, £s*r- ,t\&l 
ExecmunicafrQii) an ecckfi- 
aftkal cenfure, whereby per- 
fons are feparated from tl^ 
-communion of the church, ci- 
-vil Magiftrates are pot to be af- 
fiftant in order to it, or other, 
•church cenfures* % \ 

Exculpation , Letters of ^ % A 
w rit for citing witneffes on the 
par,t of the accufed, to prove 
his defence, or.liis objections. 

Execution 3 the act of accom- 
pli Ihing or'finifhitfg diligence 

in 
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in any thing concerning per*- 
fons and fubftance, 

Executor, the perfon named 
by teftament, or appointed by 
law, to fucceed to the move- 
able eftate of one deceafed. 

Executry, the moveable e- 
ftate falling to the executor. 

Exempt ion y a privilege to be 
free from fame iervice or ap- 
pearance. 

Exercitor, he who employs 
a Qiip in trade. 

Exhibition of 'writings \ the 
producing them by the havers 
or pofieffors on a Jummons for 
that purpofe. They muft ei- 
ther produce, or depofe in a 
certain form. 

Exit us terra, the profit of 
land. 

Exoneration, the disburden- 
ing and difcharging mi execu- 
tor, tutor or curator, factor, 
or the like, of their accounts 
and offices. 

Expiratkn> the lapfe of time 
allowed by law, in certain caf- 
es ; as the expiration of the 
.legal, in ah adjudication, tsV. 

[Expromijhr, one that un- 
dertakes an obligation in place 
of the debtor. 

Ex Officio , the power a, per- 
fon has by virtue of his office, 
to do certain afts without be- 
ing applied to. 

Extent ?f Lands, old and 
new, is a valuation of all the. 
lands in Scotland, for propor- 
tioning the public fublidies, 
and afcertaining the rates of 
feudal cafualties. And a lat- 



g A M xxi 

€5 valuation for the fame pur- 
pofe. • ' 

Exit > / ion ,wre(tUigja ny th t n g 
from a man by force, threat, 
or authority* It is pun tillable. 

Extrinjic Quality ^ in an oath 
of a party, is that which the, 
judge rejects, or fcparates from 
the oath, as not belonging to 
it, or not falling within the: o- 
ther party's reference* ^ 

Extrajudicial^ is a thing 
done out of court. 

* ' %hn^)^if i^uW id 

- Facility of temper, an eafipeis 
of temper in one, which makes 
him fubjccl to imposition, and 
therefore an object lit for. in- 
terdiction. 

Fac7, : >n t 3 cr.bal or party 
formed in a irate, city or com- 
pany, , y, , , 

FaElor^ he that docs buC- 
nds for another by fpecial 
com million. 

Faculty) a privilege granted 
to a perfon by favour and in- 
dulgence, of doing what by 
law he ought .not to do. 

Fair) a greater kmduf mar- 
ket kept once or but a few- 
times in a year, with certain 
privileges. , • 

Fatfc.bocdy thc fraudulent i- 
. mitanoii or , ibu-ureilion of 
truth, to tjb.e damage cf ano- 
ther, in w eights aj^i measures, 
writings, tsrV. 

• r Faijtng cf dooms, rxduftiori 
.of decreets. 

Family) the persons who live 
together in one houie, under 

the 
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the direflion of one head, of 
chief manager. The hufband 
has the fole direction and ad- 
miniftration of every thing ; 
of all his wife's moveables, and 
rents of lands ; and me can 
do nothing without him. He 
has the care and adminiftrati- 
on of his children and their af- 
fairs, till they be 21 years old, 
or till the daughters be fooner 
married, tsfc* 

Farandmatt) or foreigner, 
on bufinefs here, fhould have 
his lawfuits fpeedily ended. 

Farding deal, the fourth part 
of an acre of land. 

Father , a well known term, 
is the head of his family, has 
power over his children, i*fc. 

Fuult y a failure in care and 
diligence on any master. A 
great failure, neglect, or fault 
is equivalent to fraud. 

Fear, fuch an imprefiion on 
the mind of violence done, or to 
be done to ones perfonoreftate, 
as compells him to grant a 
deed, which, otherwife, he 
would not have done. 

Fee or fief, or feud f , Ggnifies 
a cctmplete property in lands, 
and other heritable fubje&s. 
Alfb fervants wages are called 
fee. 

Feb de fi y a perfon who de- 
liberately kills himfelf. 

Felon , a perfon guilty of fe- 
lony. 

Felony , a capital crime, next 
to petit treafon, committed 
with an evil intention. 

Feoffment or infeftmenty or 
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invejliture, is a grant of lands, 
tenements, £3V, to another in 
fee, by delivery of feifin, or 
pofteftiom 

Feu, the fame as fee. 

Feu-duty, the yearly rent re- 
ferved by the fuperior, in his 
charter to the vaffal. They 
are preferable debts, and do ' 
not prefcribe. 

Feu-farm, or Feu-bolding,thzt 
tenure by which a vaffal isbound 
to pay a yearly rent or duty to 
his fuperior. 

Feue/,feal and divoi, arefer- 
vitudes, or fervices due by one 
eftate or tenement, called the 
fcrvient to another, called the 
dominant; the extent of which 
is known fome times by writing, 
fometimes by pofTeflion. 

Fiar, the perfon vefted in 
the feudal property of a fubjeft. 

Ftars of the year, the prices 
that grains fhall be holden as 
eftimated at, when there is a 
failure in delivery, they are af- 
certained by the flheriff of each 
county. 

Fiat, a fhort order, or war- 
rant by a Judge for allowing 
and making out certain things* 

FlEllo Juris , a fiction of law 
by which a fuppofition is made 
in law for a good reafon, againft 
the real truth of a fact in a 
matter poffible to have been 
actually performed according 
to the fuppofition. 

Filiation, fonihip, or the 
ftate of lawful children, it is 
inferred by the marriage of the 
parents. 
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Fine t an amends by way of 
pun i foment for an offence com- 
mitted. 

Fire, the burning of an houfe, 
feV. It is prefumed to be acci- 
dental, and not the fault of 
the poffeffors. 

Firloty a dry meafure, of two 
forts. The wheat tirlot con- 
tains 2197- 34 cubic inches. 
The barley firlot 3205. 54 
cubic inches. 

Fifty the treafury of the 
Prince. 

Fiftaly Procurator f the Ad- 
vocate or Procurator before an 
inferior court who profecutes 
in behalf of the public* 

Fijbing; the right of Fifhing, 
comptent to the proprietor of 
ground. The general menti- 
on of fifhings, and 40 years 
poffeflion carries falmon fifliing 
as well as others. 

Flighty a perfon accufed and 
flying from juftice, is holden 
as guilty. 

Force and fear, any unlawful 
violence offered to perfons. 
They are grounds for reducing 
deeds thereby obtained. 

Foreign Deeds, of perfon al 
obligation and for moveables 
according to the law of the fo- 
reign place, are effectual in 
Scotland but not thofe for he- 
ritage, unlefs they are perfec- 
ted according to the law of 
Scotland. 

Forejl, a^ certain territory 
privileged for wild heart's, or 
game, i&c. UmJar pnotedtion 
of the Kimj. "* ' U U [||ij ri , 
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Foreflallingy the buying or 
bargaining for any merchan- 
dife, when coming to fairs or 
markets to be fold, with in- 
tent to fell the fame again at 
a higher price, which is puni (li- 
able. 

Forethought felony , fignifies 
premeditated murder. 

Forfeiture^ the effect of 
tranfgrefiing a penal la\v 3 by 
which lands or goods are for- 
feited and loft. 

Forgery, is where a perfon 
fraudulently makes and pu- 
blishes falfe writings to ano- 
ther's prejudice. 

For is familiationy a childs 
renouncing his legal title to any 
farther (hare of his father's fuc- 
ceffion, upon receiving a por- 
tion. 

Form, the rules eftabliflied 
to be obferved in legal pro- 
ceedings before courts or o- 
therwife. They ihould be few, 
fhort and plain, and never in- 
terfere with juftice or difpatch. 

Forthcomings Procefs of is 
an aftion of a creditor againft 
his debtor and the debtor's 
debtor, to recover paymen^ on 
an arreftment in the hands of 
the latter. 

Frauds Deceit in grants of 
lands, or in bargains of goods, 
isfc. to the damage of another 
perfon. Which is totally pro- 
hibited. 

Fugitive, a perfon obliged 
to flee his country, or abode, 
for crimes, debts, C3V. 

Fungibles y fuch things as are 
eftimated 
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cftimated by number, weight 
or timbre. 

+m 4 G • iy-Jn* 

; Game, birds or prey taken 
or killed by fowling or hunt- 
ing, concerning which, there 
arc divers regulations. 

Games of hazard} as cards, 
dice, C5V. Money won at thole, 
beyond j£ic, at one down* fit- 
ting, is to be reitored, ?.nd the 
winner liable to live times 
more, tyti 

Caci f a. pri fun or place of 
legal conimemcnt. 

Gad delivery, a commiflion 
by the King to certain perfons, 
to deliver his gaol at iucli a 
pla.ee, of the .prifoners con- 
tained therein. Ufed in Eng- 
land - 

General dif charge^ an acquit- 
tal of all that the grantcr can 
demand. This extends not to 
debts of an uncommon kind. 

Gejho pro hi rede, is behaving 
himfelf as an heir to his an- 
ceftor, by intermedling with 
his dlate, his title de^ds, con- 
vey ing his fubjecr, , <s\\ 

Girth and Sanctuary^ the 
prdfciL&ge of retiring to a feral 
place of fafety againft captious 
for debt. The palace of Ho- 
ly rood-boufe h the only fan- 
tuary in Scotland. 

Glebe* the land belonging 
\ to a parifli church, ivefule the 
i tithes, or fifth part of the 
rents. 

Government) the polity of a 
■ ftate or nation ; or an orderly 
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power conftituted for the pu. 
blic good. 

Grace j at? of, a name given 
to the act of Parliament 1696, 
C. 32, concerning the aliment- 
ing, of poor priloners for debf, 
or letting them at liberty. 

Grace, days of, three days 
after the term of payment of a 
bill, allowed to the debtor to 
pay it. 

Grant, a conveyance in wrir 
ting of fuch tilings as cannot 
pais by word only. 

Grafs of Minifers, the grafs 
allowed for a horfe and two 
cows, to ininifters, belidc their 
glebes. 

Gratuitous caufe cf a deed, is 
when it granted for love and fa- 
vour only, without money, £sV. 

Grou:;datu;uaI % is a yearly 
duty payable for the ground of 
a tenement or houfe within 
Burgh. 

Guardian, a perfon who has 
the charge of any thing, par- 
ticularly of children and idiots. 

Guild , a fraternity or com- 
pany, in Royal Boroughs, with 
laws arid orders for their good 
! government, £sV. 

Guild Dean of, a Magiftrate 
who is head Deacon, or Dean | 
of the merchant company, or 
- Guild in Royal Boroughs, he 
has the infpection of buildings 
and the coguizance of mercan* 
tile courts, c5r. 

H 

Halite and refatte> held and 
reputed to be aw ife, an heir, S?r* 
Haimfitcktn^ 
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Haimfucken, is the attainting 
or beating a per ion in his own 
houfe. A capital crime, 

Harmlefs andfkaithlefs, in Jaiu- 
boroughs, is not to hurt or en- 
danger thoie, toward whom 
one is bound to keep the pub- 
lic peace. 

Hafp and fdple, the entry 
of an heir by a bailie in 3 
Royal Borough, by giving 
him the hafp and ftapie of 
the door of a burgal tene- 
ment. 

Hazard or accident, in a falc, 
belongs to the buyer, after the 
contract is perfected. 

Head- Borough, diligence?, in 
certain cafes mud be publiJh- 
ed and regiftered at the head 
Borough of the mire. 

Heir i a term applicable to 
all thoie who are entitled by 
law to take the right and pof- 
feffion of any heritable fubjeit 
which belonged to a pcrfon de- 
ceafed. 

Heir apparent^ is he who is 
entitled to fucceed, after the 
anceftors death, before hi* en- 
try. 

Heir prefumpttve, is hefo cal- 
led during his anceftors life. 

Heir of conquefl, is he among 
brothers or uncles, who fuc- 
ceeds to the heritable fubjects 
purchafed by his a nee ft or. 

Heir oj line, or heir at laiu, 
is he who fucceeds to his an- 
ceftor in a defcending univer- 
fal manner. 

Heirs poriioners, are daugh- 
ters or filters, who fucceed e- 
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qually to the deceafed, with 
a precipuum to the ekleft. 
*' h **ffyir of provifion, is he wlio 
fucceeds by fpecial deftinaticm 
or pro vi lion* 

Heir of tailie, is he who 
fucceeds in a long feries of 
heirs, fubftitutcd by deed, one 
after another. 

Heir/hip moveables, are the 
beft of certain rinds of move- 
ables, which the heir of line 
is entitled to take, beiide the 
heritable eftate. 

Hereditary, wh ate vcr bclon gs 
to a perfon or family, by right 
ot fucceflion. 

Her edit as jacens, an eftate 
lying after the proprietors 
death, till his heir enter upon 
it. 

Herezeld, or Heriot, is the 
beft horfe, ox or cow which a 
tenant had at his death- It 
is a pertinent of the fee. 

Heritable Rights, a!i rights ' 
affecting lands, mills or other 
immoveable fubjects. 

Heritage, Lands, mills or o- 
ther immoveable or heritable 
fubje<Sts. It cannot b; fettled 
by teftamcnt, and it defcends, 
but con que ft afcends among col- 
lateral heirs. - 

Heritor, the proprietor of 
land, or other heritable iubjecls 
in the country* 

Hide of la nd, fuch a quantity 
as might be plowed with one 
plough within a yearor fo much 
as would maintain a family. 

Highway, a free paffrige for 
the kings fubjedb, with carri- 
D ages, 



*xvi H U 8 

ages, horfes c5V« from one 

place to another, with divers 

privileges. 

Holding} the tenure by which 
a proprietor of land holds it of 
Lis Superior. 

Holography any deed wholly 
written by the hand of the 
gran ten 

Homage or fealty, t he fubmif- 
lion and Service which a tenant 
pro mi fed to his lord, when he 
was admitted to the land. 

Homicide t taking away the 
life of any perfon 

Homologation} the approving 
and ratifying any prior con- 
tract or obligation. 

Horning^ a writ at the in- 
ftance of a creditor, command- 
ing his debtor to pay or per- 
form within a certain time, 
under the pain of being de- 
nounced a rebel, &c. 

Hoftagh a perfon given up 
to an enemy, as a Security for 
the performance of the articles 
of a treaty. 

Houfertnts, the mails or du- 
ties payable yearly for the pof~ 
fcilion of houfes* They pre- 
fer ibe from year to year, in 
three years* 

Hue and rry, is the purfuit 
of a perfon who has committed 
felony on the highway. 

Hun ting, fowl ing, a ml fijhtng, 
fhe right g/J is reftricted and 
regulated by law. 

Hujband) a man joined with 
a woman in marriage, he has 
power over his wi fe's perfon and 
dFecte, ,ajui be curator to 
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her, t9Y. fhe can do nothing 
without his confent* 

Hujband land} is twenty fix 
acres of arable land, or thereby. 

Hypothec, a right of fecurity 
to creditors upon the effects o{ 
their debtors, for payment of 
certain debts ; fuch as renrs, 
the freight of a fhip, feamem 
wages, minifters ftipends, 

I 

Idiot, a perfon born a natural 
fool. He cannot contract nor 
make a will, and he gets a tu- 
tor appointed by a brieve and 
fervice, for the management of 
his perfon and eftate. 

J edge and Warranty the or- 
der of the dean of guiid court 
for building or demolishing 
houfes within a brough, 

Jejl) a thing fpoken in mer- 
riment, without intention of 
being real- What is jeftingly 
faid, infers no obligation. 

Iguorance y of the law of na- 
ture, or of the civil law foun J- 
ed thereon excufes nobody, es- 
pecially in ftatute and crimi- 
nal Jaw. 

Immunity, a privilege or ex- 
emption from fome office, du- 
ty, alfo the liberties grant- 
ed to cities and communities. 
Impannellingy the writing down 
the names of a jury, Summon- 
ed by the Sheriff, 

Impeachment^ an accufation 
and profecution for treafon and 
other crimes. 

Imperial} iomething belong- 
ing, to an emperor, or independ- 
ent 
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cnt Monarch, as the imperi- 
al crown of Britain, £5V. 

Implead^ to fue or profecute 
by due courfe of law* 

Implication , where fomet hing 
is implied, which is not ex- 
prefled by parties, in deeds, 

Importance , deeds of, are thofe 
which have their fubject above 
£8* 6. 8. in value. If the 
granter cannot write, two no- 
taries mull iign for him. 

Impoft, a tribute or cuftom, 
or the tax which is laid on 
goods imported. 

Imprifonmtnt, the ftate of a 
perlbn legally reftrained of his 
liberty, and in the cuftody of 
another, either for debt, or a 
crime. Wrongous imprifbn- 
ment is prohibited under fe- 
fevere penalties. 

Imp rotation of writings , is 
the annulling them before a 
court, as falfe and forged, 

Inccjly the crime of venere- 
al commerce between relati- 
ons who are prohibited from 
^marriage by law. 

Incident diligence, a warrant 
from a court for citing witnef- 
fes, producing writings, £5V. 
for proof. 

Inclofures of Land, it is al- 
lowed for them to turn about 
the high-way, 200 clis, on 
making the new road pafiable. 

Incompetency the want of 
power or authority in a Judge 
to determine a caufe, 

Incott/iflency in writings, is re- 
gulated by the pofterior claufe 



I N F xxvii 
or writing, this being under- 
itood to rectify and derogate 
from the prior. 

Incorporation , the fame as 
corporation, which fee. 

Incorporeal things, are not 
I ubi eel to the fenies, but have 
existence in law, as rights of 
all kinds. 

Inculpata tutrix, felf-defence 
which is lawful and a duty. 

Incumbent^ a minifrer of a 
parifli refident on his benefice, 
io called, becaufe he ought to 
bend his whole ftudy in dis- 
charge of his duty. 

Indebti folutio, the errone- 
ous payment of what is not 
due, which founds the payer 
in 2n action for reiHtution, 

Indemnity, the keeping harm- 
lefs; or a writing to fecure 
one from damage and danger. 

hidiclment, a fummons or 
libel againft criminals. 

Indivifible, the partial inte- 
reft of a purfuer, with others, 
in a fubject who do not concur 
with him, and therefore he 
cannot warn a tenant, or pro- 
fecute a removing from thefub- 
jeft, C5V. 

Indorsation cf bills of exchange, 
is aligning them on the back, 
and is in effecl; a new bill. 

Induct, the days allowed to 
a defendant between his cita- 
tion and appearance in court. 

Induclion, the putting a cler- 
gyman into pofleffion of a be- 
nefice, to which he is preferr- 
ed. 

Infamy, a crime by which 
D 2 one 
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one is rendered infamous, and 

incapable to be a wi tnefs or j uror . 

Infang theft y and Outfang* 
I The former is wben thieves are 
/ taken with the things ftolen, the 
( latter, when they are taken wi- 
thout having the thing in hand. 
_ - : Infant^ a perfon within fe- 
ven years of age. 

Infefiment or legal foffkffion 
of lands y coniifts of an in lini- 
ment of feifm, and its warrant. 

Information^ a formal decla- 
ration or fuit againft one. 

Ingratitude^ u nt hankf u Inefs 
or injurious behaviour by the 
receiver of a gratuitous deed 
to the donor, or granter, where- 
by tjie gift may be revoked. 

Inheritance i a perpetual right 
or intereft in lands- 

i?ihihithn y a writ at the in- 
ftance of a creditor, prohibit- 
ing his debtor from felling his 
lands, or contracting debt on 
them, to the creditors hurt, 

Initialia tftimonii, the preli- 
minaries of a depofnion, ihevv- 
ing whether the witnef s is mar- 
ried, and his age, 

Injury^ any wrong done to 
a man's perfon, reputation or 
goods. 

I Inn-keepers j who keep lodg- 
ings and provi lions for enter- 
tainment oi travellers, are o~ 
bliged to reftcre what is receiv- 
ed by them trom travellers, to 
keep. 

bin&vatwn y is where a new 
obligation comes in place of^a 
former one. 
_ Inqttejly fifteen jurors for the 
trial of caufes. 
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Injolventy a perfon unable 
to pay his debts. 

Infante^ the profecutlon of 
a law fiiit. 

Infitors, they who are feto- 
ver any undertaking, or branch 
of trade, EsV. Their contra&s 
bind their employers. 

Inflituts of iaivy a book con- 
taining the elements of law, 

Inft'ttutiort) the rirft of a fe- 
ries of pcrfonswho are appoint- 
ed by a deed to the fucceffion j 
of an eft ate. The reft are cal- 
led fubftitutes, 

InjYitution of mini/Jen, the 
fame as collation of old, orbe- 
ftowing the benefice on them, 
of which they go: pofleffion 
by induction. 

Injlrumenty a public aft or 
authentic deed, by which any 
truth is made apparent, or a- 
ny right or title eftablifbed in 
a court of juftice. 

Infirument notarial \ a writing 
under the hand of a public no- 
tary, certifying a fact. 

Injufficitncy Latent y of goods 
fold, iubjecls the feller to take 
them back, or make up the 
damage, 

Infurancey a contract where- 
by perfons called inlurers oraf- 
furers, oblige themfelves to 
anfwer for the lofs of a lhip, 
houfe, goods, £sV, in confider 
at ion of a premium paid by 
the proprietors of the things 
infured. 

Interdift of a courts an order 
to prohibit a perfon from going 
on in the matter complained 

of, 
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of, till the merits of the aftair 
be tried. 

IhterditHony a legal reftraint 
laid upon weak or profufe per- 
ftms, from iigning any deed to 
their own prejudice, without 
the conient of curators. 

IntereJ} % the premium paid 
for the loan or ufe of money. 
Alfo advantage, and a concern 
or participation in any thing. 

Interejl in a caufy infers dif- 
ability in the Judge or witnefs 
to aft. 

Interlocutory or Interlocutory , 
order of a Judge, the judg- 
ment or fentence of a court 
before the final fentence* 

Interpretation of laws, and of 
writing*) the giving the found 
jfenfeof them, according to the 
words, the received rational u- 
fage, and the public intend- 
ment of fuch things. 

Interrogatories) qu e ft ion s d e- 
manded of witneiTss in a caufe. 
They ihoukl relate only to the 
neceflary point, and not be cal- 
culated to lead a perfon in what 
he has to fay, by putting words 
as it were into his mouth, as, 
did you not fee a thing done P 
They ought not to lean to one 
fide more than to another, and 
therefore ihould be exprefled 
in this manner, did you fee, or 
nct fee a thing done? After a 
party has depofed to a general 
interrogatory, no fpecial one 
that might infer a contradicti- 
on in the oath, is allowed. 
And parties are bound to con- 
fefs or deny points put to them 
judicially. 
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Interruption) a ft op or hinde- 
rance of any thing, by a nota- 
rial instrument, or by a ium- 
nions, t*Fc. 

Intej/htf) a perfon who dies 
without making a will. 

Intimation , legal notice of z- 
ny thing given to thofe con- 
cerned, as of an aflignntlon of 
a debt to the affignee, &c. 

latrcmifjiony the intermed- 
dling with any thing. 

Intrufwny entering into the 
void poileftion of a heritable 
fubjeel, without a title or war- 
rant. 

Invecla et illata r into a houfc, 
furniture and other things 
brought into a houfe, which 
are fu eject to the hypothec rent. 

Invecla et illata, ivithih a 
thirty the corns brought by the 
inhabitants of a borough with- 
in the thirl or territorv of its 
mill. 

Inventory y a lift or catalogue 
of the moveables which an ex- 
ecutor gives in to court as be- 
longing to the deceafed, or it 
is a catalogue of the lands, \3*c. 
given in by an heir as belong- 
ing to his anceftor, upon which 
he is to enter. 

Invejliture^ the writings which 
conftitute a feudal right, or 
the legal pofleffion of lands. 

Jointure y t h c e ft at e 1 c 1 1 1 e d on 
a wife, to be enjoyed after her 
huibands deceafe. 

Irritancy, a claufe in a deed 
providing a certain thing, and 
declaring the nonfulhlment 
thereof, to make the deed void 
and null. 
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I/h) the expiration of a leafe 
or the paffagc or cgrcfs from 
a place. 

Judge , a chief magiftrate 
appointed to hear caufes im- 
part tally, fully and fpeedily ; 
to receive fa£U as alledged and 
proved, to apply the laws, and 
to pafs fentencc* 

Judgment , the fen ten ce of 
% Judge upon a fu.it. 

Jurijdiclion f the power and 
authority of a Judge, and the 
diftrisft to which the authority 
extends. 

JurifprudencCy the fcience of 
law. 

Juror i one t h a t fer v e s o n a j u ry. 

Jury y a company of 15 men, 
fworn to try a faci before a 
court. They are only j 2 be- 
fore the exchequer. 

Jus deliberandi^ the right of 
an heir, to deliberate for a year, 
whether he will reprefent his 
prececefior, or not. 

I Jus devolutuniy the right of 
the church, or prefcytcry to 
prefent a miniftex to a vacant 
parilb, when the patron ne- 
glects to ufe that right within 
half a year. 

Jus maritiy the right of a 
huiband to his wife's moveable 
eftate by their marriage, and 
to the rent of her lands, C5V- 
Jus reliBa^ the right of a 
wife to a pare of the goods in 
communionof marriage, in cafe 
of the hufband dying before her. 

Jus preventiontS) the prefe- 
rable right of a court to judge 
in a caufe before another court, 
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by having cxercifed the firft aft 
of jurifdiction. 

Jus fupervenn ns autlori ac- 
credit fuccejfori) a right fuper- 
veening to the author accrues 
to his fuccefior As the heir 
apparent, before his entry fells 
the eftate, and afterwards makes 
up his title. The eftate and 
title then become effeftual to 
the pur chafer. 

JujIUey the inclination of 
the mind, and habit in action 
to give every man bis own. 

Jujltci} a perfon deputed by 
the King to adminifter juftice 
to his fubjefis. 

Jujlice of Peace , a perfon ap- 
pointed by the King to attend 
the peace of the country where 
he lives. They judge in breach- 
es of the public peace, and in 
moft of the laws concerning 
public police i alio in fervams 
wages. 

Justiciary, court of is the fu- 
preme court for criminal jurif-l 
diction and caufes in Scotland. J 
It contifts of the Juftice Gene- 1 
ral, J uftice Clerk, and five Corn- 
mi ilioners of Justiciary, C5V. 

K 

KatharinS) were forners, or 
maftcrful, fturdy beggars, who 
went in companies and oppref- 
fed the people- There are fe- 
ver al laws again ft them. 

Kenning a widow to her terce t 
is fcrving the widow on the 
brief of terce, to the liferent 
of the third part of the lands in 
which her hufband died infeft. 

Kepy 
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Key*) the Kings, is the au- 
thority which the pofleffbr of 
a caption has thereby to break 
open doors, in order to get at 
the perfon. 

Keys, delivery of, imports 
pofieffion of the place and 
goods therein, 

Ktng % the perfonage who 
has the fupreme authority, 
and the executive power of 
the ftate. 

Kings Eafe, the fifth part 
of the true rent of an heritors 
tithe, allowed to him where 
the flock and tithe are fet for 
diftinct duties. 

Knave/hip, lock and bannock , 
names of the fmall duties pay- 
able to millers fervapts at grind- 
ing corns. 

K?iighthood y the fir ft rank or 
clafs of dignity and honour, 
above that of gentleman. 

Knights of the Shire, are the 
commiflioners for the fbires to 
ferve in Parliament. 

L 

* Lammas, a term on the firft 
day of Auguft. 

Laji y the burden or load of 
a mi p. Alfo certain meafures 
of fi(h and other things. 

Lajl heir, he to whom lands 
or goods come by efcheat, for 
want of lawful heirs. This is 
in general the King. 

Latent-right, fticli a deed as 
lies concealed and not publifh- 
ed. This among conjunct per- 
nios* has no errec! againuY cre- 
i ditors. 



LEG xxx\ 

Lavifh perfon, is he who is 
fuch a fpend thrift as cannot 
manage his own affairs with- 
out a curator. 

Law, the command of a 
legiflator, to do, or not to do 
a thing under a penalty. 

Laivborcughs, is the furety 
which one is bound for to his 
neighbour, to keep the peace, 
and refrain from harm. 

Lawyer, one (killed in the 
law, and author ifed to pra&ifc 
as an advocate before a court. 

Leafe, or Tack, is a contract 
between the proprietor of lands 
or houfes, and a tenant, for 
the ufe of the lands, &c. for 
a rent or Tack duty. 

Legacy , a donation or gift 
by one perfon to another, to 
be paid after the granters death. 

Legal rever/icn, the time in 
which lands that are adjudged 
may be redeemed. See adju- 
dication. 

Legatee, the perfon to whom 
a legacy is provided, 

Legiflator, a lawgiver, who 
eftabliihes the laws and polity 
of a ftate. This in Britain, 
is the King , Lords, and Com- 
mons. 

Legitimacy of Children, is 
prefumed frqm (fjtC marriage 
of. their mother w^h a hul- 
band. 

LeghUn^tior:, cnft'Jren born 
before ?be u^ria^e of their 
parents, are legitimated, or 
made lawful by the fubfequent 
marriage of the father and 
mother. 

Legitimation 
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Legitimation of Bnjlardsy is 
made by letters from the king. 

Legitime y is the bairns part 
of gear, before explained. 

Le roy le veut t the king's 4 
affent to public bills or acts of 
parliament. This manner in 
French is a badge of ant lent 
flavery. 

Lety Lands to, to put them 
to hire, or grant them to a 
tenant for rent. 

Letter of Attorney , a writing 
in the Engliih form, by which 
one perfen authorities another 
to do fome lawful act. 

Letter of Credit , an order by 
one perfon to another to fur- 
nifti a third perfon with goods 
or money. 

Letterjy are writs or diligen- 
ces in the King's name. 

Letters mijftve % are letters 
granted or fent by one mer- 
chant to another, in a mer- 
cantile affair. They are pro- 
bative and binding, and they 
prefcribe in 20 years. 

Letters paterjy writings feat- 
cd with the great feal, and 
open, authorifing a man to do 
or enjoy, what of hi mi elf he 
could not do. 

Levy, to gather or collect 
money, J9V« 

Libdy the declaration or 
charge in writing, againft a 
perfon in court. 

Liberation from obligations, 
is cither by confent of panties, 
or by performance. 

Liberiy y the power of living 
without any reftraint but what 
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Lug. i , or .itc of 
health, is oppol id to deaths 
bed, in making dtcds*. 

Liegtsy the lubjccts fo called. 

Life y perlt, Are prefumqd 
to live till they be <^:o years 
old, unlefsthey r jveddead 
before that time. 

Liferent y is the ufe of any 
fubject given to a perfon during 
his life. It is a fervitudc or 
burden on lands or houfes. 

Liferent efcheat> fee cfcheat. 

Limitation of Anions y the 
fame as prefer ipt ion. 

Liquid y what is .clear and 
fixed. 

Lis alibi pendens y aluwfuit de- 
pending before another court. 

Litigious , that which is in 
conteft before a court- 

Litif conization 3 is an in- 
terlocutor of rourt, admitting 
the libel or defences to proof. 

Loatiy any thing lent, in 
order to be returned. 

Local y fomething fixed to 
a certain place. 

Localityy decree of y a decree 
proportioning a minifter's fti- 
pend among thofe liable in 
payment. 

Locat 'wn-condu&iony the fame 
as, letting to hire. v 

Locus peniier.ti&y the place or 
power of refiling in contracts. 
There is no place for it in li- 
bexatory pactions. 

Loofing 
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Lo-Jtng arrejhnent. When 
an arreitment proceeds on a 
depending action, it may be 
toofed by the arreftee giving 
fecurity for the debt, if it be 
found due. 

Lord) a title of honour giv- 
en to thofe who are noble by 
birth or creation. It is next 
below a Vifcount. Alfo a title 
of office, as, Lords of Seffion, 
Lords of JuiHciary, C5V. 

Lucrative caufe y is when any 
thing is granted for love and 
favour, without money or price. 

Lucrative Juccejjbr^ is the ap- 
parent heirs accepting a gra- 
tuitous right from the ance- 
ftor to the eftate, to which he 
may fucceed as heir.. It makes 
him liable for the anceftors 
debts. 

Lunatic f is a madman who 
has lucid intervals. He can- 
not grant deeds without a tu- 
tor. 

Lyon^ Lordy is the King of 
or at arms \ becaufe he has the 
fole power and jurifdiftion con- 
cerning coats of arms, or figns 
armorial. He admits and de- 
prives meflengers at arms, C5V. 

M 

MacC) an eniign of autho- 
rity carried before magistrates, 
as before the lords of feffion 
and jufticiafy. 

Afaeerjy the macebearers be- 
fore thofe courts. 

Magi/Irate^ a public officer, 
to whom the execution of the 
law is committed, according 
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to the extent of his commifll- 
on. 

M ignacharta^ the great char- 
ter of the libertys of Britain, 
and the baiis of our laws and 
privileges. 

Maiden y an ancient inftru- 
ment ufed in Scotland for be- 
heading criminals. 

Mails and duiys^ixt the rents 
and profits cf lands and hou- 
fts. The rents of lands pre- 
fcribe, or are loft in 5 years, 
and the rents of houfes in three 
vears after the tenants remov- 
al. 

AlahtSy the houfe and lands, 
which are pofieiied by the laird 
or fuperior. 

Majefty'y the title given to 
the king, as a term of diftincli- 
on and power. 

Mala jideS) an ill confeience 
or difhonefty in any thing. 

Male appreiiaia % wrong ap- 
praifed, is fa id of thofe things 
that are undervalued or efri- 
mated by an executor. 

Malic*} ill will, or bad de- 
fign, infers an exception again it 
a witnefs, C5V. 

Malveyfutiotiy in office^ an evi! 
practice, or bad fhifts. It is 
always a good ground for de- 
privation. 

Mandate ; a judicial com- 
mandment to do Tome thing ; 
or a power granted by one to 
another to do bulinefs for him. 

Manor or Barony ^ which con- 
fifts of government, demefnes, 
fervices, court-baron, feV. 

Ma njfi cfm xnifiers , their lid ufe * 
K and 
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and offices furnilhed by the 
heritors, at half an acre of 
ground with the yards. 

Marches ^ and march dikeS) 
the lines and fences of divifion 
between Unas, £sV. They may 
be itreighted, and for them, 
the highway may be caft about 
200 ells, The neighbouring 
heritors are bound to be at 
equal charges in making new 
march dikes, is*r. 

Marcbeia muUerum y the mar- 
chets of women on being mar- 
ried, were dues payable by vaf- 
fals to the fuperior on the mar- 
riage of their daughters. 

Marginal notes y or additions 
to a deed) ought to be mention- 
ed in the writing, and figned 
as it is. 

Marriage , the lawful union 
of a man and woman during 
their livos and fidelity. It can- 
not be diffblved by mutual con- 
fent, and it is the foundation 
of the human race, cf families 
and ftates. 

Majlers of flips, have the 
charge of the lhip, and power 
to contract for the freight, re- 
pairs, provi lions, csV. to as to 
bind their employers. 

Memory, before the time of 
memory and finte, laws iince 
James the I, may be deem- 
ed fince the time of memory, 
and thofc prior to that period, 
before the time of memory. 

Meffengers at arms, officers 
under the Lyon King of arms, 
who execute the Kings writs 
in civil and criminal enfes. 
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Meffua^e, the principal dwel- 
ling ho life, and ground adja- 
cent for houfehold ufes. 

Michaelmas 3 a term on 2y 
September. 

Mill) is a feparate tenement, 
and not conveyed in a deed, 
without fpec'al mention of it, 
unlefs the lands be in a baro- 
ny. 

Mines of Gold and Silver, are 
deemed to be refer ved by the 
crown as regalia, unlefs they 
be fpecially conveyed. 

Minijhr of flat e y a perfon to 
whom the King intrafts the 
adminiflration of his govern- 
ment. Their negleffc cannot 
prejudice his majefty's interefh 

Minor , a perfon above four- 
teen years old, if a male, and 
twelve, if a female but under 
twenty one years, or majority. 

M if demeanour) a heinous of- 
fence, particularly in the exe- 
cution of an office. 

Mifnomer y a mifnaming or 
miftaking a perfous name which 
is fatal to feveral things. 

Mifprifiofiy a neglect or o- 
verright concerning treafon or 
felony- 

Miffive Letters ) vide Letter 
mi/five. Thofe delivered or 
fent. 

Mifufei-) fome abufe of ajoy 
particular liberty or benlit. 

Mittimus , a warrant of com- 
mitment to prilbn. 

M edification )\\iz fofteningor 
moderating any penalty or pit* 
nifhment. 

Modification of flipsnds, tfl 
fixing 
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fixing of the amount of them 
out of the teinds of the puriili 
in general. 

Molejlaticn> action of, a pro- 
cefs competent ro the propri- 
etor of a land-eft ate, again ft 
thofe who difturb his pofiefli- 
on. To be carried on before 
the judge ordinary. 

Monopoly % one or more per- 
fons making themfelves idle 
matters of the whole of a com- 
modity in order to fell it at a 
very advanced price. 

Mora or delay y is the debt- 
ors not performing in the time 
or manner agreed, or deter- 
mined by law \ or the credi- 
tors not accepting performance 
duly tendered*. It has divers 
confequences. 

Mores or manners, all agree- 
ments or obligations contra 
bono s mores i are void. 

Mortance/fry, Brief of % was 
antiently the ground of an ac- 
tion by an heir when excluded 
from his anceftor's eftate. 

Mortgage , a pledge of lands, 
EsV. for money borrowed, fo 
as if the money be not paid at 
the day, the land dies to the 
debtor, and is forfeited to the 
creditor. 

Mortification , or mortmain^ 
the granting of lands, or other 
feudal fubje£ts t to churches, 
or religious focieries, ad manum 
mortuam* Lands may be fo 
granted to any lawful purpofe, 
either by blanch or feu-hold- 
ing. 

Moveables y fuch things as 
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move themfelves, or can be 
moved, in contra-diftrnctiou 
to heritable or immoveable fub- 

Multiple poinding, an action 
by which a perfon who is troub- 
led by fever al others pretend- 
ing right to a fubjec'fc in his 
cuftody, calls them all to try 
their rights, that he may pay 
fafely to him that lias the belt 
right, and is preferred. 

Mult are y is'the quantity of 
corn payable to the heritor of 
a mill for grinding. They 
prefer ibe in live years. 

Murder, the wilful and fe- 
lonious killing a perfon from 
premeditated malice. 

Mutilation^ cutting away a 
member of the body. 

Mutuum, a loan of money 
or other things. 

N 

Nature, la 10 of; that law ! 
written in the heart of every J 
man and woman by their crea- ' 
tor- 

Naturalizalio a y t h e n at ur ali z- 
ing an Alien, or placing him 
in the condition of a natural 
born fubje£t. 

Negative^ parties anfwering 
negatively to a general qucfti- 
on are not thereafter bound to 
anfwer fpecial interrogatories. 

Negotiorum gefiioy the mana- 
ger of a perfons affairs in his 
abfence, without a mandate. 

New fa els, come to knoiu- 
ledgey may be infiftcd on in a 
procels, after a decree. 

E 2 Newters, 
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NtivterSy the goods and fldps 
of ncwters a iV\i ting our ene- 
mies, become lawful prize. 

Nobile ojpaum of a Judge t 
particularly of the court of ief- 
iHon, is the high power by 
which they inter pofe, in fome 
qafes of neceflity and utility, 
to fup ply the defeat of ordina- 
ry law and turm. 

Nobility figntfys rank or dig- 
nity above the commons. It 
3s extendedjn Britain to five 
degrees; Duke, Marquis, Earl, 
Vifcoum, Baron* 
I No;iage y all the time a perfon 
continues under the age of 21. 

Nonentryy the heir neglect- 
ing to enter and renew the 
inveftiture of the feudal iub- 
ject which belonged to his an- 
te ft or* Burgage lands, or 
lands belonging to corporati- 
ons cannot fall into nonentry. 

Nctary~publiCy he who is au- 
thor ifed to atteft deeds in or- 
der to make them authentic, 
proteft bills, C5V. 

Notarial y fome thing belong- 
ing to, or taken by a notary. 

Noticey formal information 
given in negotiating bills of ex- 
change, tsV. 

Notoriety, that which is pu- 
blicly known, and held to be 
true intaklng proof of any thing. 

Novaiiay new improved lands, 
they are lbmetimes freed from 
tithe?. 

Novation y the fame as inno- 
vation. 

Novo(hmuSy Charter y or 
Q/aufe ojy is that by which 
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the fuperior grants of new, dt 
tiovOy certain fubjefts. Such 
charters have the effect of au 
original grant. 

Nulla jafinay nulla terra* no 
property in lands, without le- 
gal delivery and pofFefiion. 

Nullity in deeds > & c . a n y t lung, ' 
fuperflous or deficient, which 
makes them null and void. 

Nunc valenty in a retour of 
a ipecial fervice, is the cha- 
racter of the new extent, or 
valuation of lands. 

Nuncupative Tejlamerits or 
Legacysy thole made by word 
only, they are not good be- 1 
yond £ 8. 6. S. 

O 

Oathy a folemn affirmation, 
calling God to witnefs the truth 
of any thing. 

Oath of Verity , is that where- 
by the truth of the fact is re- 
ferred to oath by a party. 
, Oath of Credulity y that when 
witneiTes give their opinion 
concerning the value of things. 

Oath of Calumny is when a 
party gets the others oath whe- 
ther he has rcaibn to deny a 
point, or to affirm it. 

Obedience y to the order of 
fuperiors excufes in trefpaffes, 
but not flagitious crimes. 

Objtcliony fome thing urged\ 
to overthrow a pofition. 

Obligation^ a legal tie, by 
which one is bound to pay or 
perform fomething to another. 

QbreptioTiy exprefling wnat is 
falfe, in order to obtain a gift.^ 
Occupation^ 
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Occupation, or occupancy, the 
firft feifure or poflefiion of a 
thing- Occupation, is alio a 
trade or myitcry. ■ 

Offence , an a£t again ft the 
law, or omUTion where the 
law requires a thing to be 
done. 

Offer , a propofal to a p^rty, 
\ which is not binding till it be 
accepted. 

Official^ done in the courfe 
pf office. 

Office , Public , is a mandate, 
and does not imply a power 
of deputation, unlefs it be 
granted exprefsly. 

Oleroriy Sea Laws of, laws 
relating to maritime affairs, 
made by Richard I. when he 
was at Oleron. 

Option, choice y or election* 
When a party makes his elec- 
tion, he cannot afterwards al- 
ter. 

Order, is a mandate or com- 
mand. Alio a method or rule. 

Ordinary y Lordy in the court 
1 of ieffion, is he who comes to 
' the outer-houfe to try caufes. 

Ordinary y Judge y is the fhe- 
riff of a county, or magiftrates 
of a borough. 

Overlord, is a fuperior of 
lands. 

Over/wan, an umpire, or 
perfon named by parties or ar- 
biters, to determine a matter. 

Out-law , one deprived of 
the benefit of the law, and of 
the king's protection. 

Outfucken multure, is the 
meal or dues paid at a mill, 
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for grinding, by thofe not af- 

tricted. 

Oyes, or Oycz, is a public 
proclamation at market crofFes, 
and other places in ufing forms 
of law, calling the people to 
hear. 

V 

Paclion, is a promife or con- 
tract. Pactions of part ies can n ot 
derogate from the public law. 

Paclum de quota litis , an a- 
greement whereby advocates 
are to have a fhare of the pro- 
fit of a depending plea. This 
is null and diflionourable. 

Pactum legis comfflifforia, in 
cafe of a pledge for money, 
whereby it is agreed, if the 
money be not paid at the term, 
the pledge fhali be the credi- 
tors. This is difallowed by 
law. 

Pandects, the firft part of 
the code of civil law. 

Pannal, the place where a 
prifoner Is put in a court to be 
tried. 

Pannely the perfon who is 
put into the pannal. 

Paraphernalia y a Wif*Sy her 
wearing apparrel, and orna- 
ments, Es~Y. They are not 
fubject to the h,u{band's jus 
marit'u 

Pardon, the Kings, in cafe 
cf crimes, does not prejudice 
another, nor rcllore blood. 

Parent Sy bonds of provifion 
by them to their children are 
good without delivery. Pa- 
rents and children are not 
competent 
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competent witneffes for, or a- 
gainft each other. 

Parifh, the precinct of a 
parochial church, or a circuit 
of ground inhabited by people 
belonging to one church- The 
heritors of a parifh, are a cor- 
poration on rating themfcives 
for the repairs of church and 
manfe, and maintenance of the 
poor. 

Parliament, the grand af- 
fembly of the King, Lords, 
and Commons, for enacting 
and repealing laws, 

Parricide, the murder of a 
parent. 

Parfon, a rector, or mini- 
fter of a parifh. 

Parts, and Pertinents , every 
thing allowed by law as part 
of, and pafling with an eftate. 

Paffes, permiflion given by 
thofe having authority to fol- 
diers in "a journey, or to fhip- 
m afters in a voyage, to go or 
come any where* 

jP*^wgw,infhips as to their 
perfons, are not fubject to con- 
tribution, to make up the lofs 
of goods thrown over to light- 
en the fhip. 

Pdjfing from writings ivhich 
are purfued to be difproved, does 
not exempt the defendant 
from punifhment if he be guil- 
ty. 

Pajjive titles , are thofe by 
which the apparent heir of a 
perfon, may be liable before 
his entry, to pay his predecef- 
for's debt, by being charged to 
enter, and not renouncing ; 
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by behaving as heir in inter- 
medling with the eflate, or 
writings ; and by tiding a con- 
veyance of the effate, after 
debt is contracted. Alfo the 
neareft of kin may be liable by 
intermeddling with the move- 
ables. 

Pafurage, a right to feed 
cattle on another's ground. It 
iinplys fewel, fail, and divot, 
but may be feparated from it. 

Patent doors, Letters of, is Z 
writ for making open doors to 
get at the effects in cafes of 
poinding. 

Paternity, the quality of a 
father, it is eftablifhed by the | 
birth of the child after the 6th s 
month from the marriage ; or 
within the ioth month after 
the huiband's death. 

Patronage of churches, the 
right to prefent a minifter to 
a vacant church and benefice, 
within fix months after his 
knowledge of the vacancy, 

Penalty, in obligations for 
money, is always limited to 
the expenfes laid out in re- 
covering the debt* 

Penal action, that proceft 
which is to recover damages 
and penalties, is*c. as the ef- 
fect: of tranfgreflion. It dies 
with the delinquentSj unlefs it 
is litifcontefted in his life time. 

Penfton, a fum of money paid t 
yearly for paft fervices. It is 
not arreftable by creditors. I 

Perambulation of marches, ail 
action on a brief, before the 

fhcriff, 
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flieriff, for fettling conter- 
minous marches. 

Peremptory diets of courts the 
days on which the fummonfes, 
tsrY. muft be called, and pro- 
ceeded in. The diets of ail 
courts ought in juftice to be 
kept and peremptory, without 
unneceflary and frivolous con- 
tinuations. 

Perjury, the crime of fwear- 
ing falfely, when under a law- 
ful oath, before a court- Its 
punifhmentislofsof moveables, 
imprifonment and infamy, 

Perfona Jlandi in Judkio, a 
capacity to ftand in judgment. 

Petitory atlion, any perfonal 
action at law upon contracts, 
or other obligations. 

Pickery^ the theft of fmall 
things, which is punifhed cor- 
porally, or by banifliment. 
Pipe,i$z roil in the exchequer. 
Pirate, a perfon or vefTel that 
robs on the high feas, without 
any com million, or authority. 
The punifliment is death, lois 
of lands, and goods. 

Placitare, minor non tenetur, 
fuper her edit ate pate ma. A 
minor is not obliged to anfwer 
any procefs that may evict 
his fathers heritage. 

Planting, tenants are bound 
to preferve the growing wood 
and planting on their poffeili- 
ons, under penal tys. 

Plea, is what either party 
alledges for himfelf, in a pro- 
cefs before a court. 

Pledge, is whatever movea- 
bles are delivered to a creditor 
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for fecurity of debt. It can- 
not be diipofed of without a 
warrant, 

PUy, is a depending action. 

P ^loughgoods ,cann o t be poincU 
ed in the time of labour, unlefs 
the debtor has no other goods. 

Poinding, is the taking of a 
debtors moveables, by diligence 
for payment of the debt. 

Policy, is the incloling plant- 
ing and improving land. 

Policy, of injur ance, a con- 
tract already noticed, under in- 
furance. 

Polygamy, a plurality of wives 
or hufbands in the poflefiion 
of one man or woman s at the 
fame time. It is the fame as bi- 
gamy, and punifhed as perjury, 

Poor^ the benefit of the poors 
roll, before the court of feilion 
is allowed to one who has a 
probable plea, and no money 
to defray the expence, where-* 
by he is franked. 

Poor of a partfl), ought to be 
relieved by the heritors and 
kirk feffion. 

Popular acinus, may be pro- 
fecuted by any perfon that 
fliall fue. 

Porteoufroll, the roll of the 
crimes and criminals, which is 
carried about st the circuit 
courts, for the trials. 

Portloners, Heirs, i ae daugh- 
ters, or lifters wl*> fucceed e- 
qually to their predecefibr. 

Ports and HurhDurs, per fans 
having the privilege of them 
are bound to uphold them, and 
have power :i e^ft certain 

dues 
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dues for keeping them in re- 
pair. 

Pofe-comitatus, the power of 
the county, raifed upon any 
extraordinary occafion. 

Pofftjfion, the detention of a 
. thing, with intention to hold 
it as the perfons own. 

^°ff e S or y a &icns, th ofe pro- 
ceflfes which are founded on 
pofleffion of a thing, as well 
as the right to it. 

Poffiuifj yudg?netit) benefit 
of, is founded on feven years 
poficfiion, in confequence of 
a feifin or tack- It fecures the 
pofleflbr, till his title be redu- 
ced by the court of feffion. 

Pofthumous-child, one born 
after the death of his father, 
or taken out of the bod/ of his 
dead mother. 

Pojl Office, is that where the 
couriers or letter-carrier who 
ride by port, take up and lay 
down their charge. This Of- 
fice has divers privileges and 
v regulations, 

Pourpreflure, a wrongful en- 
croachment upon another per- 
fons property. 

Precept to h/ercditatis, is the 
anticipation of the inheritance 
by the heir, who thereby be- 
comes liable for the debt of 
his predeceffbr* 

Precarium, a thing lent gra- 
mitoufly, recoverable at the 
lenders plea fu re. 

Precedent, a cafe determined 
which ferves as a rule for all 
of the fame niture. 

Precept y a command in wri- 



P R E 

ting, fent by a judge to do a 
certain thing in courfe of law. 

Precept offeifn^n order from 
a fuperior to his bailie, to in* 
veft an heir with the fubject 
which belonged to his prede- 
ceflbr. 

Precognition, an examination 
of perfons, on a crime being 
committed, to know the cir- 
cumftances, in order to a trial* 

Predeceffor, a perfon who has 
gone before another in the fame 
office or employment. 

Premonition^ legal notice gi- 
ven by a debtor to a creditor 
to receive his money. 

Prentice, or apprentice, is one 
bound by contract to ferve 2- 
nother man of trade, for learn- 
ing his bufinefs. 

Prapqftta negptih, a woman 
who is fet over the affairs of 
another, 

Prepoftors, are perfons that 
employ others to officiate for 
them in land negotiations. 
They are liable for the con- 
tracts of their inftitors or ma- 
nagers. 

Prerogative of the King, is 
whatever right and privilege 
he is entitled to, before and 
exclufive of all others, * 

Prejbytcry, a number oT mi- 
nisters, in the fecond clafs of 
prefbyterian church govern- 
ment, who have the power of 
licenfing, and fettling minift- 
ers, and the appointing of man* 
fes and glebes. 

Pref ription, is the method 
of cftablifliing and extinguifh* 

ing 
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ing rights, and imperfect titles, 
by the length of time appointed 
by law. 

Prefentation, the aft of the 
patron of a church, in appoint- 
ing a minifter to that church 
and the benefice. 

Prefttmption, a confequence 
from facts known or proved, to 
infer the certainty or probabi- 
lity of another fact. Presump- 
tions are of three kinds, either 
hominis, juris , or juris et de jure. 
The firft is according to the dii- 
cretion of the judge- The fe- 
cond is*, what law or euftom 
holds to be true, till the con- 
trary be proved. The third, 
of and by law, is what law pre- 
iumes to be done or not, and 
founds itfelf upon, as a rule 
of truth. 

Prevention in Jurifdiclion, is 
a judge's right of trying a cri- 
minal, excluding other judges, 
by his giving hi in the firft fum- 
nuins. 

Price, the money given for 
any thing nt a purchafe or fale. 
Though it be under the half 
of the true value, the contract 
is good. 

Primogeniture, the right of 
the lirft born, by which the 
eldeii of males in the fame de- 
gree excludes all the reft, in 
fucceflion to heritable fu bjects. 

Principality lands, thole be- 
longing to the Prince of Bri- 
tain, or the Kings eldeft fon. 
I Principals andaccejfories, are all 
liable to punifhment in crimes. 

Priority, the relation offome-* 

■ 
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thing coniidered as before a- 
not hen And this in refpect 
of time, nature, order, dignity, 
and cauiality. 

Priority of date, is not regard- 
ed in perfonal rights, but that 
of diligence, in the moft of 
things ; but in infeftments, it 
is regarded, and regulated by 
their regiitration, excepting 
two or three things. 

Pri/hncr, one who is confifiw 
ed in prifon for a civil debt or 
crime. ' - 

Prifons, legal places, of con- 
finement, intended moftly for 
fafe cuftody, and fometimes 
for punilhment. Royal Bo- 
roughs are bound tohav.^them, 
and to hold them furEcient. 

Privateers are ihips t of war, 
fitted out by private perfons at 
their own expence, but have 
commiffion from government. 

Privilege, a benefit granted 
to certain perfons, or orders, 
and places, contrary to the u~ 
fual courfe of the law. 

Privileged debt, is one to be 
preferred and paid before o- 
thcrs, as houfe rents, fervants 
wages, £3V. 

Prizes^ vefiels taken at fea 
from enemies. 

Probation, proof or evidence 
in general, is the legal means 
of convincing a judge, that the 
purfuer's claim or defender's 
is founded in fact. And this 
is by writing, by witnefTes, or 
the oath of parties, tsV, 

Procefs, the proceedings in 
a caufe from the original writ 
F or 
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orfummons, to the end thereof. 

Proclamation the Kingf% is a 
public notice given of any thing 
of which his majefty thinks 
proper to advert ife his lubjc<£ts 

Proclamation of banns of mar- 
riage , of brieves , is the 
lolemn publication of thofe 

Prociors W procurator Sy per- 
fons commiilioned to manage 
other per ions caufes before 
courts of law. 

Prodigals, or Spendthrifts, 
they are put under interdicti- 
on or curatory, for manage- 
ment of their affairs. 

Progrefs of writs, the pro- 
per title deeds of an eftate, or 
heritable iubjec't, for forty 
years. 

Prom iffy is a gratuitous o- 
bligation on t he pro mi fer, with- 
out a mutual obligation, or 
valuable coniideration. 

Proof] fee probation. 

Property, the high eft right 
a perfon has or can have to a- 
ny thing. 

Propinquity, the nearnefs of 
relations, as to fuccellton, Cjfr. 

Proponed) and repelled, in 
defences, are thofe reafons that 
have been ftated and repelled 
and cannot be heard again. 

/ 1 r q rogt j t io n of Ju rifdiclion, 
is the conferring of juri dicti- 
on by the con lent of partys, 
on a judge who is not other- 
wife competent. 

Prorogation of a tack, is pro- 
longing it to any time* It 
fhould be done before the tack 
expire. 
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Protection, is a ftay of dili- 
gence for debt granted to debt- 
ors for a time, that they may 
appear as witnelTes, 

Prottflatiotiy a demand by a 
party to be aflbilied, as the 
purfiier docs not iniitr. 

Protejhng a Bill, is a demand 
of payment by a notary, and 
a declaration that diligence 
will go for non-payment. 

Protocal, a notary public's 
book, in which he inferts in- 
ftruments of feifin, CSV. 

P ro- tutor, and Pro-cut a tor, 
thofe who aft as legal tutors 
and curators*, they are equally 
liable as tutors, EsV, 

Proving the tenor, Helton of, 
a procefs before the court of 
feflion, to prove the fubtbn- 
tial parts of a writing which is 
loft. 

Provi/to horn in is toll it provifi- 
onem legis, the paction of par- 
ties takes away the proviiion 
of law in many cafes. 

Provifton, Bonds of are thofe 
granted to children, for 
their portion. 

Public burdens on Land, are 
the kings cefs, feu duty, mi- 
miters ftipend, &c> 

Punijbmenty the penalty 
which a perfon incurs by the 
tranfgreflion of law. 

Pupily a boy or girl, not , 
yet arrived at the age of pu- 
berty, or 14 in males, and 12 
in females. 

Pur chaffy the buying lands \ 
or £nc> da with money, *5c* and I 

not 
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not fucceeding to them by 
right of inheritance, 

Purgathn, oath of, is the 
oath adminirtred to witneffes. 

Purpreflurc, or Puyprfm, 
is a feudal delinquency, or an 
encroachment of the vailal up- 
on tlve fuperior's lands, and 
incloiing them* 

Purview of an act of Parlia- 
ment, is the body of it* as di- 
ftinguiftted from t he preamble. 

Quadriennium irtile, the four 
years after a per ion is twenty 
one years old, indulged to him 
to reduce any deeds granted 
to his hurt in his minority. 

Qualified oaths , are oaths 
of partys containing fome qua- 
lity s not referred to their oaths. 

Queen, the King's wife, or 
widow, or a woman who holds 
a crown fingly. 

Quorum , of perfons in office , 
thofe without whom buiineis 
cannot be done. 

R 

Rankings and fale of a debtors 
eflate, is a procefs before the 
court of feffion at the in fiance 
of heritable creditors to have 
the eftate fold, and the price 
divided. 

Rape, the crime of ravi filing a 
woman* or having carnal know- 
ledge of her by force* andagainft 
her will. It is a capital crime. 

Rapine, or Robbery, is the 
taking away another's goods 
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openly and by force. It is a 
capital crime* 

Ratification, a Wft ? s, is her 
confirming on oath, and in ab- 
ience of her it u (band, a deed 
granted by her and him. 

Razing, in writings, if in a 
fuhfrantial part, will vitiate the 
deed. 

Real debt, is that fecured by 
infeftment on land, and it is a 
dehitum fundi* 

Rebel, a perfun denounced 
for a civil debt, isV. And it 
is the taking up arms again ft 
the King, which is a capital 
crime. 

Recognition, a cafuality, or 
deed of the valfal, whereby 
his lands are forfeited to the 
fuperior* 

Recompenfe, paym en t or c o m - 
penfation allowed to thofe who 
manage another man's bufmefs, 
efpecially to his profit* 

Recompenfation, is the cre- 
ditor's extinguishing a debt 
which is pleaded in cornpen- 
fat ion by the like debt due 
by the debtor* 

Record, a book or regifter 
of authority, or roils prefer ved 
in a court of record. 

Recourfe, on Bills of Ex- 
change, is the right of an in- 
dorfee to return upon the in- 
dorier and drawer of a bill for 
payment, when the acceptor 
fails or refnfes. 

Recrimination * an accufation 
brought by the accufed again ft 
the accufer upon the fame 
faft. 

F z Reddendo 
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Reddendo^ a claufe in a char- 
ter of land, which fpecifies 
Avhat the vafTal owes, and is 
to perform to the fuperior. 
* Redeemable right) a convey- 
ance or right of fecuriry, which 
-is not abiblute, but may be 
redeemed. 

Redemption, is the acluai 
^buying again, or entering a- 
gain upon lands, 6£a which 
have been fold or given in fe- 
curity, on fatisfying the terms. 

Redhihiioria affio s is a pro- 
cefs for annulling the fale of 
infufficient goods. 

Reduction of writings^ is a 
procefs before the court of fe£- 
iion, whereby writings are re- 
funded and annulled. 

Re-examination of JVhneJfes, 
A witnefs may recently apply 
to get a miftake rectified, but 
he cannot afterward get him- 
felf re-examined. 

Re-exchange^ is the money 
due upon a bill protefted and 
returned, through difappoint- 
ment of payment. 

Reference, by one of the par- 
ties to the other, in a debate- 
tble matter, is good. 

Regalia, the rights and pre- 
rogatives of the King, fuch 
as the power of executing the 
jaws, the power of judging 
of peace and war, the coinage 
of money, &c* Alio the ap- 
paratus of a coronation, as the 
crown, ifc, 

Regiam Majejlatem^ an an- 
cient book of the Scots feudal 
law. toY. 
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Regijhr, a public book of 
authority, in which writings 
are recorded, 

RegiJiration y the infer ting of 
writings in an authentic re- 
gifter. 

Regi/?r\ $ the office, &c* 
where writings are recorded. 

Regrator, one who buys a- 
ny wares or victuals, and fells 
them again in the lame mar- 
ket or fair, or within certain 
miles thereof. 

RegrefS) the right of a debt- 
or to return to his lands, sgt* 
which were pledged for debt. 

Regulations, public rules and 
orders to be obferved in courts, 
in buildings, EsV. 

Rehabilitation, the reftoring 
a delinquent to his former law- 
ful condition* 

Rei vindication an aftion at 
la\v founded on the purfuer's 
right of property in the thing. 

Relaxation from the Horri 3 
is a form of diligence to free 
a debtor from the effedts ot 
denunciation for non-payment 
of debt. 

Releafe, an acquittance from 
a debt, C5V. 

Relevancy) of a libel) is the 
fufficiency of the premifes to 
infer the conclusion. 

Relicly a Widow. She has 
right to the third of her huf- 
band's moveables, if there be 
children ; and to the half if 
there be none; fhe has alfo 
right to the liferent of a third 
part of the lands, in the coun- 
try, in which her hufband 

died 
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died infeft, but not to houfes 
in a borough. 

Re/iefy a remedy at law. 
One has no remedy againft 
his own deed, or prefcription, 
&c. 

Reliefs a cafuality due by a 
vaffal to his fuperior, at en- 
tering on the eftate and re- 
lieving it from the fuperior. 

Religwfa res, are burial pla- 
ces, &Ct 

Relocation , tacit y a fet of 
lands, fuppofed and inferred 
by a proprietor's allowing a ten- 
ant to polTefs on the former 
terms. 

RemijfioTt) the pardon of a 
crime, or giving up the pu- 
nimment due to it. 

Remit , the fending back a 
procefs under advocation, from 
the court of feffion to the in- 
ferior court. - 

Removing , aBion ofy is a pro- 
cefs to remove tenants from 
lands and houfes, E5V. 

Renty the money or other 
confideration for the ufe of 
lands and houfes. 

Rentals, are fpecial forts of 
tacks, given to ancient poflef- 
fors of land, as kindly tenants 
and rentallers. 

Renunciation, the renouncing 
or giving up any right or claim, 
as renouncing tacks, to be heir 

Reparation of damage; &c, 
that which is allowed for lofs 
and proiit by delinquencies, 

CSV. 

Repealing, the revoking or 
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annulling a ftatute of parlia- 
ment, or the like. 

Reporty in one fenfe, is the 
reference of a caufe by the lord 
ordinary to the wh.ole lords, 
in the court of feffion. 

Repofttkn of a cedent is re- 
ftoring him to his former right 
by deed of the alfignee. 

Reprtfeniattotiy the ftate of 
one who perfonates or fupplies 
the place of another, as an heir 
or executor, in lands and 
moveables. - 

Reprefentative, a perfon in 
the above ftate. Alio a mem- 
ber of parliament. 

Reprifahy a warrant from the 
King to feize the goods of the 
fubjedls of a ftate which refu- 
fes to do juftice. 

Reprice y is the fufpending 
the execution of the law, for 
a time. 

Reprobator of ivitneffesy is 
bringing evidence of their par- 
tiality, £sV. when the fame is 
protefted for at their examina- 
tion. 

Repudiation , the act of divor- 
fing a hufband or wife. 

Requifition y a formal requir- 
ing any perfon, to do fome- 
thing, by protefting againft 
him. 

Refcue of prifonersy is fetting 
them free from the minifters 
of law, or from prifon, by force 
or fraud. It is juftly punifh- 
able. 

Refdjfiotiy the annulling any 
deed or contract. 

RefervatiiHy a lift 'renter by % 

has 
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has higher powers, than a 
iimple lifercnter, as he was 
fiar of the land. 

Referved faculties in a deed, 
may be e^errifed at any time, 
in terms of the deed* 

RcfeiterS) receivers of ftolcn 
goods, who are as bad as the 
thief. 

Rtjtguatiofiy the giving up a 
fubject or right, in legal form, 
as the vaflals refigning his land 
to the iuperior, or in favour 
of a pur chafer. 

Refignation, procurator^ of, 
fomettmes a deed by itfelf, but 
generally a claufe in a deed, 
impowering one to make resig- 
nation of the fubject. 

Res judicata j an adjudged 
cafe, or final decree. 

Refolution, one's mere refo- 
lution infers no obligation. 

Refolutive claufes y thofe in a 
deed which declare the con- 
travention thereof to annul the 
deed. 

Refpond book) is that in the 
chancery by which fheritls ac- 
count for non-entry duties, £sV. 
due by vafTals of the crown. 

Refirtlajly a court from which 
is no appeal. 

Refiitution, is reft or i rig a per- 
fon to his right which was un- 
jjuftly taken from him. 

Retetfton, the right of re- 
taining money or other things 
till the holder be fntisficd of a 
debt due to him. 

Retiring writings , h taking 
them, up on giving fatisfafti- 
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on. Hiving them in cuftody 
pre fumes payment. 

Retoured duty, iignifics the 
extent or value of lands, re- 
turned by the inqucft on a 
brieve, to the chancery. 

R eisurs pffervices, a re t he an- 
fwers of the inqucfts on brieves 
for ferying heirs, t5V. to the 
chancery. 

Ret ratlin feudality is the fn- 
pei ior's option to receive an 
adjudger, or to undertake the 
debt. 

Retrocejfon, the conveyance 
of a moveable fubject by the 
affignee to the cedent. 

Return, claufe of, is that by 
which a fum of money is made 
to return to the granter, t*fc* 
in a certain event. 

Revetfion, the returning of, 
a right or fubjeftlying in pledge 
to the owner. Or his right 
to demand the fame. 

Review, court of, that which 
has power to conlider again, 
and to recal a decree. 

Revocation , the aft of recal- 
ling deeds done to one's preju- 
dice. Ufed by minors, feV. 

Revolution, the change of the 
King and government, which 
happened in the year 1688. 

Rights jus, denotes property 
and title or claim to a thing. 

Riot, the afiembly of three 
or more pcrfons, who commit 
fame unlawful aft with force 
and violence. 

Robbery, a felonious taking 
away another man*s goods from 
his perfon, prcfence, or eftate, 
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by putting him in fear. It is 
a capital crime. 

Roll % a fchedule, parchment 
or paper , which may be rolled 
up into the form of a pipe. It 
is of diverfe forts as rolls of 
parliament, of records, of c all- 
ies, £sfV. 

Roup) or Auction, a manner 
of fale in which one perfon 
bids after, and more than a- 
nother. 

Rule of Law, is a maxim 
inferred from feverai cafes on 
the fame ground of law. It is 
formed from the law, and not 
the law from the rule. 

Runrigg, lands lying fo in 
alternate ridges, may be di- 
vided ; excepting borough a- 
cres. 

S 

Sacra res, or things facred, 
are churches, communion cups, 
&c. which are not in com- 
merce. 

Salaries, and honoraries of 
lawyers and phyficians, are due 
without paction. They are not 
properly hires* 

Salaries or aliments, are not 
arreftable. A factor clearing 
accounts without ftating falary, 
pafles from fuch claim. 

Sale, the transferring our 
property to another for a price 
in money. The fale of a pupil's 
lands muft have the authority 
of the court of feflion. 

Salmon-ffhing, is inter rega- 
lia. The lieges may acquire 
it by prefcription. 
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Suiters and Coaliers, are the 
only perfons like flaves in Scot- 
land, They work at coal and 
lalt works, and the right to 
them is bought and fold. 

Salvage money, a reward for 
faving mips or goods from the 
danger of the fea^ pirates or 
enemies, 

Sancluaty, the fame as any- 
lum, 

Satisfaclion of obligations, is e- 
qual to payment. 

Saturday jlop, in fjhing on 
rivers ; a particular manner of 
filhing whereby the cruives orf 
engine acrofs the river, muft 
be kept open from fat ur day at 
fix at night, till monday at fun 
rifing. 

Scandal, the fame with ca- 
lumny, or ftander, being a re- 
proachful falfchood againft any/ 
one. 

Scandalum magnatum, a de- 
famatory fpeech or writing, to 
the injury of a perfon of dignity. 

Schools public, ought to be e- 
rected in every parifh. The 
fchoolmafters to be fettled by 
the minifter and heritors, or 
by the preibyicry* Their Sa- 
laries to be paid by the heri- 
tors, who have relief of the 
half from their tenants. 

Sea-greens, thofe grounds 
which are frequently overflow- 
ed by the fea* They belong 
to the perfons who have ufed 
them. 

Seals, the Kings, are 11 fed 
in place of private parties fab- 
le notions. They are, the great 

feal, 
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feal, privy feal, and quarter 

feal, for different purpofes. 

Sederunt a & of, an ordinance 
of the court of feffion for re- 
gulating their procedure, inthe 
expeditious adminiftration of 
juftice, 

Sedition, is the railing of 
commotions, or difturbances in 
the ftate, between the King 
and his people. 

Seiftn, the pofleflion of a he- 
ritable fubjecTt obtained in legal 
form* 

Seizure^ taking pofleffion of 
run goods, or the like, by 
force and according to law. 

Sentence, the decree of a 
court in a caufe there depend- 
ing. 

Separation cf hujband and tuife, 
the authorized ftate of them 
living afunder, but not divor- 
ced. 

Sequels j in thirl age, are the 
fmall quantities of victual giv- 
en to the fervants at a mill for 
their trouble. 

Sequeflrati&n, is the depollta- 
tion of a thing in controverfy, 
into the hands of a third per- 
ibn, to be reftored to him who 
is found to have the beft right. 

Servant, a perfon who en- 
gages himfelf to ferve another 
forfubfiftence and wages. Their 
wages are not arreftable, and 
they are privileged debts on 
the mailer's executory. 

Service of heirs , a jury of 15 
men, finding upon oath in a 
court, that a man is the heir 
of his predeceflbr. 
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Servitude, a burden affecting 
lands, whereby the proprietor 
is restrained from the full ufe 
of his property. 

Scjfwt Court of, the higheft 
court in Scotland for civil cau- 
fes. It con lifts of a prefident, 
and 14 other judges. 

Settlement, of the poor in a 
parish, depends on their refi- 
dence for the laft three years. 

Set is of Royal Boroughs, are 1 
their conftitution or form of 1 
government. 

Sett of flips * aclions of, is a 
procefs before the admiral, to 
get fhips fold. 

Sheriff, an officer in each 
county, invefted with judicial 
and minilierial power. 

Shipmafter, he that has the 
charge and the management of 
a fhip. 

Ships, are moveable goods, 1 
but are not poindable for debt, 1 
they arc arreftable, tsV. 

Signature, a grant from the 
crown, which pafies the fignet 

Signet, one of the King's 
feals, always in the cuftody of 
the Secretaries of ftate. 

Simony, the crime of buying 
or felling church preferment. , 

Simulation in rights, is any ' 
fraud ufed thereby. 

Siji cf extcutkn, is a ftcp or 
liayof diligence, or other thing* 
given by the court of feffion. 

S la ins, letters of, 211 acknow- 
ledgment that the party con- 
cerned in flaughter, had re- 
ceived fatisfacYion from the flay- 
ers. 

Slaw 
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Slave, a perfon in the abso- 
lute power of a ma iter* The 
only fort of llavery in Scot- 
land, is feen in coliers and 
falters, who pafs with the lands 
where they work. 

Smugglers, thofe who con- 
ceal, or run prohibited goods, 
or goods which have not paid 
His MajeSty's duties. 

Society, a number of perfons 
united together for their mu- 
tual affiftance, fecurity, in- 
tereft or entertainment. 

Socii criminis, are compikes 
in a crime. 

Sodomy y is the unnatural 
crime of buggery, which is 
punishable with death. 

Soldier, a man engaged toflght. 
He has divers privileges in law, 

Solemniiys of deeds, are thofe 
forms which are neceflTary to 
the conftitution of deeds. 

Solicitor, the King's, is a 
lawyer for managing the King's 
caufes. He is affiStant to His 
Majefty's advocate. 

Sowers, are mafterful Stur- 
dy beggars, who take meat 
and drink by force. 

Souming and Rouming, in 
common paSturage, is the form 
of law for afcertaining the num- 
ber of cattle that each proprie- 
tor may pafture upon a com- 
mon moor. 

Sovereign, is the King, or 
Supreme Magistrate in Britain. 

Speaker, of the houfe of Com- 
mons, is a member of the houfe 
elefted to ait as chairman or 
president. 
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Specification, is the making 
of a new fpecies or Subject, 
from the materials of another* 
It is an induftrial accdTion. 

Spirituality of a benefice, is 
the tythes. 

Spoufals, are contracts of 
marriage. 

Spoliation, or SpuHc, is the 
intermedling with a moveable 
fubje6t violently, or without 
order of law. It comprehends 
both theft and robbery. 

Staf and Button, the fyrn- 
bol and form ufed in resigna- 
tion of lands. 

Stampduty on Deeds, that 
duty to the crown which is 
laid on paper and parchment 
for writing deeds upon. 

Statutes, the fame as a&s of - 
Parliament. 

Steelboiv goods, thofe effects 
delivered to a tenant by the 
landlord, for the like to be 
delivered back at the end of 
the tack. 

Stellionat, a crime which in- 
cludes every fraud not deStin- 
guiihed by a fpecial name ; 
particularly applied to convey- 
ances of the fame right to dif- 
ferent perfons. 

Sterility, in Land, if great, 
affords ground for abatement 
of the rent. 

Steward, was the magistrate 
over the regality lands which 
fell to the King by forfeiture. 

Steward, Lord High, the 
greatest officer under the 
crown, who is created now oc- 
casionally only for a coronation, 
G the 
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the trial of a nobleman for 
treafon, : £Y. 

Stiltieide, or eavc dmp 7 fhouM 
fall upon one's own property, 
unlefs he has a fervitude on his 
neighbour's ground. 

Stipends of min'tjlers, are the 
pay for their work arifing from 
the tithes of the parifhes* 

Subaltern infeftment, an in- 
fefrmcnt on a fubfeu of }and. 

Subject s y the pec pie of Bri- 
tain under the dominion of 
the King, and owing allegiance 
to him. 

Stibmlffion % and decreet arbi- 
j tral. A fubmiffion is a con- 
\ tract between parties on a dis- 
putable matter, referring the 
fame to an arbiter. 

Subreption^ the obtaining a 
favour or gift by unfair repre- 
sentation and furprife, which 
makes the gift void. 

Subfcription, the figning of a 
deed at the bottom, e ; ther by 
a party himielfj or a notary 
for him, or by the p.^rith mi- 
nifter in the cafe of a tefhw 
ment* 

Subjtdy, an aid or tax gran- 
ted to the King by the parlia- 
ment. 

Subjfitutf) a perfon appoint- 
ed to officiate for another. 

Subflitutiqn, h the appoint- 
ing one to fucceed another. 

Sub fatly is a tack or leaTe 
granted by the principal tadtf- 
man to a perfon under him. 

JStkciJff6n t is a perfoivs jftic- 
ceeding to another, or coining 
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into Bis place as to any right 
or liibject. 

Jjfair, an action at law, fefcj 
Summons y the citation of a 
perfon to appear in court, al- 
io the warrant for this. 

Sunday , Sabbath, or the Lord* s 
day, is that day of the week 
fet apart for divine fervice. 
No courts, cr execution can 
proceed upon it, but contracts, 
bonds, or tranfactions may be 
then made, when it is necefla- 
ry. 

Super induction of words , the 
adding of words between the j 
lines in a deed, which goes for j 
nothing ; but if a word is fa- 
pcrinduced in a line in a fub- 
ftantiai part, it vitiates the 
deed. 

Supenntromtjfion by executors , 
is their intermeddling with 
fubjefts not in their invento- 
ries, which holds them liable 
for the value. 

Superior, he that has the 
dominium eminens of lands, and Vj 
a duty ifluing from the fame, 
payable by the vaflal. 

Suptrf/dere, is a voluntary 
delay granted by creditors to 
their debtors. 

Supply, is the cefs. or land \\ 
tax. 

Suporty fermtude of y is a fer- 
vitude in houfes, whereby the 
fervient or under tenement 
muft be repaired to uphold 
and fupport the dominant or 
upper tenement. 

Supportdtiofiy in going to 
church or market, in order to 

make \ 
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make a deed good, is inferred 
by the fick perfons being fup- 
ported by thofe about him, or 
not bearing up himfelf and ac- 
ting as one in health. 

Sureties, are bondfmen who 
give fecuricy for another. The 
fame as cautioners. 

Surgeon, one who cures by 
manual operation. He is an- 
f werable for damage happening 
through his unfkilfulncis. 

Sufpenfion, the i topping of 
the execution of z decree or 
other thing till the matter be 
heard again by a fuperior court* 

Sufpteion, Legal, again ft jud- 
ges, is inferred by their being 
near relations of the parties, 
as brother, father, or uncle. 

Swan, a large white water 
fowl, fwans are inter regalia* 

Sylva cadua, a wood that 
being cut, grows again from 
the roots. It may be cut by 
a liferenter of land. 

Symbol^ in delivery of pof- 
feffion, is a thing as a ftgn or 
reprefentation of the matter, 
delivered for the real fubjecT:. 
As earth and ft one for laud, 

Synod, an aflembly of mini- 
ftcrs within certain bounds, be- 
ing the third degree in the 
cpnftitution of the church of 
Scotland. 

T 

Tacks, the fame as leafes. 
They are good againft every 
body, if pofleflion has follow- 
ed thereon. They may be fub- 
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fee, but cannot be afljgned with- 
out the mention of Aflignees. 

Tailie or entail, the fettle- 
ment'of a land eftate on a fe- 
ries of heirs, fubitituted one 
after another, under reftfaint 
with irritant and refolutive 
claufes. 

Tie/id or tithe, that propor- 
tion of rents or goods due to 
churchmen for exerciCng fpi- 
ritual functions. Parlbnage 
tiends are the fifth part of the 
confunt yearly rents, vicarage 
tiends, are due by ufe and cu- 
from only- 

Temporality of benefices, is the 
lands belonging to the church. 

Tenendas, that claufe in a 
charter, expr effing the fuperi- 
or of whom the land is to be 
held. 

Tenant, one that holds lands, 
of a landlord, for rent, &c. 

Tenement, a houfe or other 
thing which a perfon holds of 
another. 

lienor, or tenour, the pur- 
port or content of a writing, 
EsV. 

Tenor ^ atlion of proving the, 
a procefs for proving a deed and 
the contents thereof, which 
has been loft. 

Tenure, the manner where- 
by lands or tenements are held, 
or the fersnce which the tenant 
owes to his lord. 

Terce, the third part of 
lands, in which the proprietor 
dies infefted, which is given 
to his widow in liferent. 

Term, a limitation of time 
G z or 
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or eftate, as a leafe for term. 
of life or years. 

Teflamenty the fame as taft 
will, a deed whereby 1 perfon 
names an executor, and be- 
queaths his effects to him. 

Teflimony y public evidence 
given by a witnefs. 

Theft , a fraudulent and fe- 
cret intermeddling with the 
property of another, with a 
view of making gain. 

Thirlage^ the obligation on 
fome tenants to grind their 
corns at certain mills, and to 
pay the dues or the multures, 
fequels, and fervices. 

Tithe, the fame as tetnd. 

Titles or name of honour ^ uf- 
ing it does not make one liable 
for the ancestor's debt. 

Tocher , the marriage porti- 
on that comes with a wife. 

Toleration , the a Fi 1 of is that 
aft of parliament in the icth 
of Queen Ann, which allows 
diffenters from the eftabliflied 
church, to meet and perform 
divine worfhip ; but not to 
marry, excepting thofe of the 
epifcopal communion. 

Torturty or torment , judici- 
allyinfiieled in trials for crimes, 
is aboliihcd in Scotland* 

Trade * is felling, or ex- 
changing in commerce. It is 
under the particular care of 
Royal Boroughs* 

Tradition , or Delivery is ei- 
ther real, as in moveables, or 
fymbolical as in lands, by earth 
and ftone. 

TranfaRion 9 an accommoda- 
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tion of a bufinefs by the par- 
tys voluntary agreement. 

Transference^ the p ailing, or 
conveying fomething to ano- 
ther. 

Traufgrcffrmy the breach of 
a law, or an offence again ft it. 

Tranflation. a deed which 
conveys a fubjcfl further on, 
after it has been already ajlign- 
ed. 

Tranfmiffwn of penal atliom^ 
they do not pafs or tranfmit a- 
gain ft an heir, unlefs the mat- 
ter has been litifcontefted a- 
gainft the deceafed. 

Tranfumpty action of a pro- 
cefs to get an authentic copy 
of writings which cannot be 
delivered up with a fubjeit. 

Treafo?!) betraying or the 
crime of infidelity to one's law- 
ful fovereign. 

freafure t as money, or the like 
hid in the ground belongs to 
the King, or thofe who have 
right from him, fo'do things 
that are loft, or derelinquiftied. 

Treafury Lords, of the 7 per- 
fon s in commiflion from the 
King to adminifter his reve- 
nues. 

Trefpnfs) any tranfgreffion 
of the law under treafon felo- 
ny, or jnifprifion of either; 
or it is a wrong and damage 
done by one private perfon to 
another. It prefcribes in three 
years* 

Trials the examination of a 
caufe according to law, and be- 
fore a proper judge. 

Trufi) a difpofition of one's 
effefts 
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effects to truftecs for his credi- 
tors, is not good againft dili- 
gence. 

Truth) fhould be much re- 
garded every way, in our deal- 
ings , i n j it d ic ial pro c eed i n gs , z sc. 

Turnpikes, the gates on high- 
ways fet up by law, for gather- 
ing toll to make and repair the 
roads. 

Turpitude, eflential deformi- 
ty in words or a£tions. None 
is obliged to fwear to his own 
turpitude, and none fliould be 
heard when he alleges his own 
vilenefs. 

Tutor or guardian, for one 
under 14 years if a male, or 
12, if a female. Above that 
age he is named curator. A 
tutor is either named by the 
father, or pointed out by the 
law, or named by the King or 
his court of exchequer. 

U 

Udal right in Orkney and 
Zetland, is a right to lands 3n 
thofe countries, conftituted a- 
lone by poffeffion cf the land 
as heritable proprietor, with- 
out infeftment- 

Ultimas heres, the fame as 
laft heir. 

UltriniQttf+iuitneJfes, are thofe 
who offer themfelves without 
being cited. They are reject- 
ed. 

Union, the aft of incorpora- 
ting England and Scotland in- 
to one kingdom under the ti- 
tle of Great-Britain. This was 
done in the year 1707. 
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Union of lands, is uniting 
them when lying difcontiguous 
into one tenandry ; for taking 
fetfin of them at one place, as 
if they were contiguous. 

Unlaiv,vtvL$ ten poundsScots 
money, which if a poor wit- 
nefs was not worth, of old, he 
was reje£ted. But this is now 
in difufe. 

Un/kiifulnefs, furgeons, and 
all artificers are anfwerable for 
the damage that happens thro' 
their unlkilfulnefs. But law- 
yers and phylicians are not an- 
fwerable for the hone It advices 
they give. 

Ufury, the crime of taking 
more intereft than is allowed 
bylaw. Its punilhment is, void- 
ing the obligation, and forfeit- 
ing treble value of the funis or 
goods lent. 

Uterine children, are thofe 
related only by the mother 
they do not fucceed to one a- 
nother. 

V 

Vacant JStipends, are thofe 
which fall due before a minifter 
is fettled. The patron has the 
difpofal of them for pious ufes 
within the parifh. Thofe u- 
fes are repairing the church 
and manfe, taking care of the 
poor, building and repairing 
bridges, feV. 

Vacation, that time in which 
courts of law do not fit for bu- 
finefs, as feed time and harveft, 

Vagrants, perfons abfeond- 

ing 
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ing from diligence- Alfo rogues 
and vagabonds , or fturdy beg- 
gars, concerning whom there 
are divers regulations. 

Valent) a claufc in a re tour, 
which is the rule for determi- 
ning the old extent of land 5, 
5pV. 

Valued rent, of lands, it is 
the valued duty of lands, and 
the rule for payment of the 
landtax and other public bur- 
dens, EsV. 

Vaffal) is he who receives 
a right of lands, under certain 
conditions from a fuperior. 

Vajlation or ivajle, by public 
calamity, entitles the tenant to 
relief from his rent. 

Vendition , the fame as fale. 
Alfo the name of the deed 
which conveys a Jliip or ihare 
of it to a purchafer. 

Verdicl, is the anfwer of the 
jury to the court, upon the 
matter of fact committed to 
their examination 

Verification , the aft of pro- 
ving a thing. 

Vicarage, the fmall tithes 
which are paid according to 
ufe and cuftom to the minifter 
of the pari/h. 

View, or proof upon ineiv, is 
that fort of proof which is ta- 
ken in tome cafes upon viewing 
the object or fubject in difputc. 

Vindicatio, or rei vindication 
an action founded on the right 
of property. 

Violence , any force applied 
to injure a perfon or infringe 
his right. 
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Vis et metuSy the fame- as 
force. 

Vifcount) that degree of no- 
bility next below a count or 
earl, and above a baron or lord. 

V i thus mtromijfton, an un- 
warrantable intermiddling with 
the moveable effects of a per- 
fon deceafed. This fubjects the 
intermeddler to payment of 
the debt. 

W 

Wadfet) is a right of lands, 
by which they are pledged by 
the proprietor or debtor to his 
creditor. This is perfected by 
feifin on the difpolition. The 
creditor is called wadfetter, 
and the debtor reverfer. 

Wager , a bett, or pledge 
upon a chance- It is not in 
general againft law. 

Wage, of Servants, is the 
pay given for their fervice. 

Waith f or nvaijf, goods wav- 
ed or loft and found, belong to 
the King. They ought to be 
proclaimed. To meddle with 
them clandefHnely infers theft. 

Wakening, fummons of, takes 
place when a procefs lies over 
a year, without any thing done, 
and is thereby flecping. It 
muft be wakened by a new 
fummons. 

Wand of Peace, with mef- 
fengers, is a fmall flick of au- 
thority, with which they touch 
a perfon when they apprehend 
him for debt, in order to make 
fure work. 

War $ is the exercife of force 
under 
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under Sovereign command. 
During which the civil laws 
are often afleep. 

Ward-holding an antient 
tenure of lands now abolifhed. 

Warding the fame as im- 
prifbnment. 

Warning that legal notice 
which is given to tenants to 
remove from lands or houlcs, 
40 days before the terra. 

Warrandice i or W arranty f 
is an engagement by the feller 
of a fubje£t to fecure it to the 
purcbafer. And this is either 
againft all men, or from the 
fellers own fa£t and deed. 

Water-courfe f or water-gang^ 
is a fervitude or fervice, where- 
by one may convey water thro' 
another's land, to his own. 

Waterings another fervitude, 
or the privilege to water with- 
in another's ground. 

W ay f a pafiage or road, cal- 
led the King's high way. 

Weights and meafureS) are 
the ftandards by mafles of 
known length and gravity, by 
which commerce moves and is 
adjufted and fecured. The 
regulation of this is of great 
concern in Britain, and yet it 
is fhamefully neglected. 

Weregiidy or Cro, was a con- 
federation in money given by 
a manflayer to the friends of 
the perfon killed. Capital pu- 
nifhmentfucceeded to it, hence 
no other aflythment is due. 

Whitfunday 3 a legal term, on 
1 5 th May, for removing*, pay- 
ment of liferents, tsV. 
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WutoW) the relift of a de- 
ceafed perfon. In cafe or no 
contract, fhe is entitled to a 
third of the moveables, if there 
be children, and to an half, if 
there be none. She is alio en- 
titled to the liferent of a third 
part of her hulband's lands, if 
he died inferred in them. 

Willy or Lajl-will, is the 
declaration of a man's mind 
concerning immoveable effeits 
after his death. 

Witnefsy a perfon who gives 
evidence upon oath in a caufe. 
He ought to be difinterefted, 
not a near relation, nor ultro- 
neous. 

Wordy orpromife, is binding 
in everything concerning move- 
ables. Doubtful words are in- 
terpreted againft the fpeaker^ 
where another is a party; but 
they are conftrued in favour of 
the fpeaker where another is 
not a party, as in Teftaments, 

Wreck , orjhipwrecky is when 
a mip perifhes on the fea and 
no perfon efcapes alive out of 
it. If a living creature be found 
in the fhip, the owner is en- 
titled to claim within year and 
day. 

Writ) the King's precept to 
get fomcthing done in a law- 
fiiit. 

Writers ) are thofe employed 
in forming fecurities and con- 
veyances, CSV. They Ihould 
write good language, with a 
good hand, and durable ink. 

Writers^ or Clerks to the Sig- 
net* 
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net, arc Jhofe who write and 
fubfcribe every thing that paf- 
feth ordinarily the fignet. 

Writing, is eflential to bar- 
gains concerning heritable fub- 
jects. Every writing ought to 
be in the form required by law. 

Wrongous imprifonment, is 
the imprifoning a perfon with- 
out juit ground, and contrary 
to law, for which there are pe- 
nalties enacted on feveral de- 
grees of perfons* 



Tear and day, this time is 
appointed for feveral things, 
for the cafe of a living child 
procreated of a marriage \ for 
the heir of a perfon deliberat- 
ing after his predeceiTor's death, 
whether he (hall enter or not, 

Teamen r> are the commona- 
lity. 
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